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Tue meeting of the American Bar Associa- 
tion, which is to be held in Chicago on 
August 28, 29 and 30, will undoubtedly be a 
memorable affair. They will be entertained 
by the Illinois State Bar Association and by 
the Chicago Bar Association and there is no 
doubt that everything will be done tu make 
the visit agreeable and the work of the con- 
vention interesting. The venerable David 
Dudley Field will preside. The President’s 
address will be made on Wednesday morning, 
Aug. 28, at ten o’clock. In the afternoon 
papers will be read by Henry B. Brown, of 
Michigan, on Judicial Independence ; and by 
Walter B Hill of Georgia, on the Federal 
Judicial System. On Wednesday evening 
there will be a reception at the Union League 
Club. On Thursday morning the annual ad- 
dress will be delivered by Simeon E. Bald- 
win of Connecticut, on ‘‘The Centenary of 
Modern Government,’’ and after this there 
will be reports of committees and miscellane- 
ous business. On Thursday afternoon there 
will be an excursion to Pullman; on Thurs- 
day evening report and debate on commercial 
law and other reports. On Friday morning 
nomination of officers and miscellaneous busi- 
ness. The meeting will close on Friday 
evening with a banquet at the Grand Pacific 
Hotel. 

Special notice of the State and local bar 
associations is called to the fact that each 
State bar association may appoint delegates 
not exceeding three, and if there be no State 
association any city or county bar association 
may appoint two delegates. Notice must be 
sent to Edward Otis Hinckley, secretary, 215 
N. Charles street, Baltimore, Md. 


—————————S——EEE 


Taat which is known as the ‘Meat 
Inspection Law,’’ enacted by the last legisla- 
ture of Minnesota, has been declared uncon- 
stitutional by three of the circuit judges of 
that State. The tenor of the law is to pro- 
hibit the selling of meat, not inspected ‘‘on 
the hoof,’’ within the State, before slaughter, 
and its effect has been, to exclude all 
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dressed meat from other States. The de- 
cision was that the act was an infringement 
of the constitutional provision giving to con- 
gress alone the right to regulate inter-state 
commerce and that it was not a valid exercise 
of the police power of the State as it was an 
attempt to exercise it with respect to a sub- 
ject beyond its control, and that in the 
exercise of such power the State could not 
establish unnecessary or unreasonable regu- 
lations, and the court was bound to judge 
whether an act is a proper exercise of police 
control from its operation and effect, not- 
withstanding its language and ostensible 
purpose, and the court believed and held 
that as a police regulation it went entirely 
too far, and established unnecessary and 
burdensome regulations; that the act con- 
tained no provision for the inspection of 
fresh meats to ascertain whether or not they 
were in a pure condition, but made provis- 
ions for the destruction of any meats from — 
an animal that had not been inspected on 
the hoof in this State before slaughter, and 
that the effect was to destroy trade in one of 
the most important articles of traffic. We 
very much doubt whether this conclusion 
will be upheld by the Supreme Court on ap- 
peal. The right of a State to regulate and 
even to prohibit, that which to the law 
making power seems injurious, or susceptible 
of injurious use, has been repeatedly de- 
clared. Iowa, Kansas and many other States 
have enacted laws prohibiting the sale of 
alcoholic liquors, and these laws have, in 
every instance, been upheld, even to the ex- 
tent of denying the right to sellin such 
States, in the original package, liquors 
brought from without the State. It is diffi- 
cult to distinguish any tenable ground of 
difference between the exercise of the power 
to prevent the sale of liquor, and its exercise 
to prevent the sale of meats, except under 
such conditions as the legislature thinks nec- 
essary to protect the public health. If it 
can be alleged, in the case of the meat in- 
spection law that the regulations go too far, 
and that they are unreasonable, the same 
thing can be said with equal truth of the Iowa 
law, forbidding the sale of liquor which the 
majority of mankind believe to be harmless, 
and even wholesome when properly used. 
Besides, the Minnesota law does not in words 
exclude meat brought from without, the State 
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and it cannot be asserted, asa matter of 
judicial notice, that the regulations imposed 
will necessarily have that effect. 

In many of the States—notably Missouri— 
laws were passed prohibiting the sale and 
manufacture of oleomargarine. They were 
not supported by any evidence that the arti- 
cle declared against was unwholesome, for, 
on the contrary, it has been shown to be 
composed largely of the same ingredients as 
butter and quite as healthy. Yet the con- 
stitutionality of the acts was affirmed without 
hesitation by the Supreme Court of Missouri 
and of many other States. In many of these 
cases, the effect has been practically ‘‘to de- 
stroy trade in some of the most important 
articles of traffic’’ but the concurrent decis- 
ions of the highest courts have upheld them 
as within the police power of the State. 








NOTES OF RECENT DECISIONS. 


Tue distinction between negotiable certi- 
ficates issued in the course of administration 
of municipal affairs by a municipal corpora- 
tion and the negotiable paper of commercial 
law is pointed out by the Supreme Court of 
the United States in the case of District of 
Columbia v. Cornell. The court of claims 
had held the District of Columbia liable upon 
certificates of indebtedness which after hav- 
ing been redeemed and stamped as cancelled, 
were stolen by a clerk, cleansed from the 
stamps and sold to a bona jfide purchaser. 
In reversing this decision Mr. Justice Gray 
says: 

When the maker of a negotiable instrument lawfully 
cancels it before maturity, his liability upon it is ex- 
tinguished, and cannot be revived without his consent. 
It is immaterial whether the cancellation is by de- 
stroying the instrument, or by writing or stamping 
words or lines in ink upon its face, provided the in- 
strument, in the condition in which he puts it, un- 
equivocally shows that it has been canceled. Scholey 
v. Ramsbottom, 2 Camp. 485; Burbridge v. Manners, 3 
Camp. 193; Ingham y. Primrose,7 C. B.(N.S.) 82, 
86; Yglesias v. Bank, 3 C. P. Div. 60. In Burbridge 
v. Manners, Lord Ellenborough said: ‘‘It is the duty 
of bankers to make some memorandum on bill and 
notes which have been paid;” clearly indicating his 
opinion that the making of such a memorandum upon 
the securities wou!d be sufticient to protect the bankers 
from being afterwards held liable to any holder 
thereof. The decison in Ingham y. Primrose, holding 
the acceptor of a bill of exchange, who had torn it in 
halves and thrown the pieces into the street, liable to 
one who afterwards took it, in good faith and for 
value, from one who had picked it up and pasted the 





pieces together, proceeded upon the ground that the 
tearing of the bill into two pieces, as manifest on its 
face, “‘was at least as consistent with its having been 
divided into two for the purpose of safer transmission 
by the post as with its having been torn for the pur- 
pose of annulling it.”” And the decision can be main- 
tained, if at all, on that ground only. Baxendale v. 
Bennett, L. R. 3 Q. B. Div. 525, 582. In Baxendale v. 
Bennett, one who had given his blank acceptance on 
stamped paper to another, and authorized him to fill 
in his own name as drawer, and received it back from 
him unfilled, and put it in the unlocked drawer of his 
desk, from which it was afterwards stolen, and filled 
up, without his authority, by inserting the name of 
another person as drawer, was held not liable to an 
indorsee for value. In State v. Wells, 15 Cal. 336, cited 
by the claimant, treasury warrants of the State of Cal- 
ifornia had been once lawfully issued, presented, and 
paid, but never canceled in any way before they were 
stolen and again putin circulation; and the suit was 
not upon the warrants, but was brought by the State 
against bona fide holders who had presented them a 
second time, and to recover back the value of bonds 
which the State had delivered to them in exchange for 
the warrants, and which they, in good faith, had since 
parted with. Much reliance was placed by the claim- 
ant upon the case of Cooke y. U.S.,91 U.S. 389, in 
which the United States were held by a majority of 
this court to be liable to a bona fide holder of interest 
bearing treasury notes, printed by the treasury de- 
partment from genuine plates, and perfect in form, 
complete and ready for issue, and never issued by any 
authorized officer, but fraudulently or surreptitiously 
putin circulation. In the opinion, much stress was 
laid upon the considerations that the notes were per- 
fect and complete as soon as printed, and did not re- 
quire the signature of any officer, but, as soon as they 
had received the impression of all the plates and dies 
necessary to perfect their form, were ready for circu- 
lation and use; that in this respect they did not differ 
from coins of the mint when fully stamped and pre- 
pared for issue; and that these notes were intended to 
circulate and take the place of money, to some extent, 
for commercial purposes; were made a legal tender 
for their face value, exclusive of interest, as between 
the government and its creditors, and passed readily 
from hand to’hand as or in lieu of money. 91 U.S. 
404. Weare not prepared to extend the scope of that 
decision, and the facts of this case, as found by the 
court of claims, are quite different. The certificates 
in suit, after they had been redeemed according to 
law, were canceled by the proper officers, by distinctly 
stamping in ink across the face words stating that fact, 
and in that condition were made upin bundles, and 
put away on a shelf, whence they were afterwards 
stolen by a clerk, who had no duty or authority con- 
nected with their redemption or care, and who after- 
wards fraudulently effaced the marks of cancellation 
by the use of detersive soap, and by pasting coupons 
over them, and then put the certificates in circulation. 
The provision of the act of congress of March 3, 1875, 
ch. 162, § 16, by which officers of the District of Col- 
umbia are required to destroy by burning all redeemed 
certificates, is in terms and effect merely directory, 
and does not make the District liable on such certifi- 
cates fraudulently put in circulation, after they have 
been otherwise unmistakably canceled. 18 St. 505. 
These certificates having been lawfully extinguished 
by stamping across their face marks of cancellation as 
clear and permanent asthe original signatures, the 


liability of the district upon them as negotiable paper 
could not be revived by its omission to take additional 
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precaution against their being stolen and fraudulently 
restored to their original condition by such means as 
ingenious wickedness might devise. Moreover, these 
certificates were in no sense money, or the equivalent 
of money. Though negotiable instruments, they be- 
longed to a peculiar class of such instruments, being 
made by a municipal corporation, and having no va- 
lidity unless issued for a purpose authorized by law, 
and as to which this court has repeatedly laid down 
and acted on the following rule: “*Vouchers for money 
due, certificates of indebtedness for services rendered, 
or for property furnished, for the uses of the city, 
orders or drafts drawn by one city officer upon an- 
other, or any other device of the kind, used for liqui- 
dating the amounts legitimately due to public creditors 
are of course necessary instruments for carrying on 
the machinery of municipal administration, and for 
anticipating the collection of taxes. But toinvestsuch 
documents with the character and incidents of com- 
mercial paper, so as torender them inthe hands of 
bona fide holders absolute obligations to pay, however 
irregularly or fraudulently issued, is an abuse of their 
true character and purpose.” Mayor v. Ray, 19 Wall. 
468, 477; Wall v. Monroe Co., 103 U.S. 74; Claiborne 
Co. v. Brooks, 111 U. 8. 400. 


Tue defense of former conviction in crim- 
inal law was considered by the Supreme Court 
of Alabama in Hurst v. State. There it was 
held that a person who commits the offense 
of carrying a file into a jail, with intent to aid 
in the escape of two prisoners, one convicted 
of a misdemeanor and the other of a felony, 
may plead his conviction under an indictment 
for aiding in the release of the former, in bar 
of an indictment for aiding in the release of 
the latter. Somerville, J., says: 

If we hold this plea of former cenviction to be bad, 
we cansee noreason why a defendant could not be 
indicted and convicted 100 times, in case he should, by 
a single act, effect the simultaneous escape of a hun- 
dred prisoners, lawfully confined in a county jail or 
other prison. It is the familiar case of a single crimi- 
nal act producing several different results, each of 
which, standing alone, and dissociated from the others, 
would have been an indictable crime. Is each result a 
separate and distinct crime, liable to be indicted as 
such, or is it a mere consequence of a single unlawful 
act, done with criminal intent? An analogous inquiry 
would be: If one should cast a stone intoa crowd, 
and wound a dozen men at one blow, is he liable to 
one or a dozen indictments? [fhe burns a hundred 
houses by one act of arson, knowing the probable con- 
sequence of his unlawful act, would he be guilty of a 
hundred crimes? Or should he blow up a hotel with 
dynamite, murdering a thousand guests, would he be 
separately triable for the perpetration of a thousand 
homicides? The authorities are in direct conflict on 
this subject, and we shall make no effort to reconcile 
them. It is our judgment that none of the legitimate 
purposes of punishing crime require the adoption of 
the policy of multiplying prosecutions in cases of this 
nature. Such in fact seems to be the policy of our 
legislation as to framing indictments, as declared by 
section 4384 of our Criminal Code. Itisthere provided 
that, “when an act is criminal if producing different 
results, such results may be charged in the same count 


in the alternative.” Code 1886, § 4384; Code 1876, § . 





4797. Ithas often been decided that a single crime 
cannot be split up or subdivided into two or more in- 
dictable offenses. As said in Moore vy. State, 71 Ala. 
307, “a series of criminal charges cannot, under our 
system of jurisprudence, be based on the same offense 
or criminal act, at least, as concerns the dignity of the 
same sovereignty. If the State elects, through its au- 
thorized officers, to prosecute a crime in one of its 
phases or aspects, it cannot afterwards prosecute the 
same criminal act under color of another name.” It 
is accordingly held by the great preponderance of au- 
thority that the stealing of several articles at the same 
time and place, although they belong to different 
owners, constitutes but a single indictable crime, and 
can be prosecuted as such but once. “An indictment,” 
says Mr. Freeman, “could not be found for the larceny 
of one of the articles, and after the verdict another 
indictment sustained for the stealing of the remaining 
articles. Indeed, to put such a power in the hands of 
the prosecuting attorney would be to render the salu- 
tary doctrine of prior jeopardy in many instances 
practically nugatory.” Roberts v. State, 58 Am. Dec. 
539, note, and cases cited; Quitzow v. State, 28 Am. 
Rep. 396, and cases cited. See Oleson v. State, 20 Wis. 
58; Woodford v. People, 62 N. Y. 117; Ben v. State, 
22 Ala. 9; Clem v. State, 42 Ind. 420; State v. Cooper, 
13 N. J. Law 361. We might add to this opinion many 
other decisions of like import to those above cited but 
deem it unnecessary. So there are other adjudications 
holding to the opposite doctrine. State v. Nash, 86 N. 
C. 650, 41 Am. Rep. 472, note, 475; State v. Elder, 32 
Am. Rep. 69; Ben v. State, 58 Am. Dec. note 240-242; 
Teat v. State, 24 Am. Rep. 708; Roberts v. State, 58 
Am. Dec. note, 539, 540; Whart. Crim. Pl. & Pr. § 470. 
Some of the modern decisions make a distinction be- 
tween cases where the two pleas of autrefois acquit 
and autrefois convict are interposed, which seems to 
be supported by sound reason, but this we do not stop 
to discuss. Simco v. State, 9 Tex. App. 348; Roberts 
v. State, 58 Am. Dec. 547, 548. The case of State v. 
Standifer, 5 Port. (Ala.) 523, does not necessarily con- 
flict with the views above expressed. See, also, State 
v. Johnson, 12 Ala. 840; Gorden v. State, 71 Ala. 315; 
Fiddler v. State,7 Humph. 508. Inthe case at bar 
the gist of the offense charged is the act of carrying 
the file into the jail, with the criminal intent of aiding 
certain prisoners to escape. This intent was com- 
pound, being more or less aggravated, according to 
the nature of the crime with which the escaping pris- 
oners were charged. It was competent for the State 
to elect to prosecute for the higher grade of the crime 
—the aiding of one to escape who was charged with 
felony. The prosecutor, in the language of Mr. 
Bishop, “‘may carve as large an offense out of the 
transaction as he can, but he must cut only once.” 1 
Bish. Crim. Law, § 1060. 


An interesting question in the law of negli- 
gence came before the Court of Appeals of 
New York in Cusick v. Adams. Defendant 
built a bridge across a river, from his own 
private premises on one side to a highway on 
the other. The bridge had been used more 
or less by the public, but without any invita- 
tion by plaintiff to do so, or any advantage 
accruing therefrom to him, and it had become 
defective, its dangerous condition being very 
apparent. Plaintiff, for his own pleasurc, 








144 


THE CENTRAL LAW JOURNAL. 


No. 8 








and without any invitation from defendant, 
attempted to cross over the bridge, and was 
injured by reason of the defects. It was held 
that defendant owed plaintiff no duty in re- 
gard to the bridge, and was not liable for the 
injury. The court, in reversing the supreme 
court, says: 


Did the defendant, in constructing the bridge for his 
own convenience or purposes, thereby assume any 
active duty of vigilance to see that those who went 
upon it voluntarily, and by no invitation, express or 
implied, of his, but simply by his sufferance, were not 
injured? Ido not see how, by my connecting my 
premises with a public highway, there is imposed any 
duty upon meto maintain and protect that connec- 
tion for a public use. The duty of the individual is to 
use his property in such wise as notto injure his 
neighbor, and he may not maintain a nuisance upon 
his premises; but this case does not fall within the 
application of such rules. The plaintiff was an utter 
stranger to the defendant. He was not upon the 
bridge by the defendant’s invitation, nor upon any 
business of his. The evidence does not disclose any 
reason for his being there at all, with which the de- 
fendant was connected or concerned. It does appear 
that the bridge was used bythe public for the pur- 
pose of crossing over tothe island; but it was not so 
used by any agreement with the defendant, or with 
his permission. It was merely by his sufferance that 
they made use of it. The principle is now well settled 
by repeated adjudications in this country and in 
England that where a person comes upon the prem- 
ises of another without invitation, but simply asa 
bare licensee, and the owner of the property passively 
acquiesces in his coming, if an injury is sustained by 
reason of a mere defect in the premises the owner is 
not liable for negligence; for such person has taken 
all risk upon himself. The theory of liability in 
negligence cases is the violation of some legal duty to 
exercise care. Among the numerous cases, I refer to 
the following only as necessary to illustate the general 
rule of liability. Gautret v. Egerton, L. R. 2C. P. 
371; Hounsell v. Smyth, 7 C. B. (N. S.) 743; Burchell 
v. Hickisson, 50 Law J. Q. B. 101; Ivay v. Hedges, L. 
R. 9 Q. B. Div. 80; Sutton v. Railroad Co., 66 N. Y. 
243; Larmore v. Iron Co., 101 N. Y. 391, 4 N. E. Rep. 
752; Splittorf v. State, 108 N. Y. 205, 15 N. E. Rep. 322; 
Donahue Vv. State, 112 N. Y. 142, 19 N. E. Rep. 419; 
Hargreaves v. Deacon, 25 Mich. 1; Severy v. Nicker- 
son, 120 Mass. 306; Parker v. Portland Co., 69 Me. 173; 
Vanderbeck v. Hendry, 34 N.J. Law, 467. In Whit- 
taker’s Smith on Negligence (ist Amer. Ed.) the 


cases are collected, and the doctrineis discussed. 


The case of Beck v. Carter, 68 N. Y. 292, does not help 
the plaintiff. Inthat case there was an affirmative 
act on the defendant’s part, which contributed tothe 
occurrence. Thére the owner had long suffered the 
land to be used by the public as a part of the highway 
before his hotel, and, while the hotel stood, it was 
rather to his advantage to leave the strip of land open 
to the public. Upon this land the owner had made an 
excavation, which he left unprotected, and the plaint- 
iff fell in one dark night. That was a different case 
from this, where the defendant, on the proof, was not 
shown either to bé advantaged by any use by the pub- 
lic of his bridge, and where he was charged with no 
affirmative act. He had undoubtedly suffered the 
bridge to get out of repair. For what reason, or what 
his interest in its ‘maintenance was, we are not in- 





formed, nor are we concerned; and the knowledge is 
immaterial to the case. We may observe, further, 
that the dangerous condition of the bridge was 
not concealed. The holes were very apparent, and 
the bad condition of the bridge had existed for several 
years. It therefore cannot be said that the bridge 
was in any sense a trap, which rendered innocent per- 
sons subject to injury. Inthe recent case of Ivay \. 
Hedges, L. R. 9 Q. B. Div. 80, the court went very far 
in support of the doctrine of non-liability of an owner 
for injuries occasioned to others while upon his prem- 
ises. There alandlord let out a house to several 
tenants, each of whom had the privilege of using the 
roof for the purpose of drying their linen. The 
plaintiff, one of the tenants, while on the roof, slipped, 
and, the rail being out of repair (and known by land- 
lord to be so), fell through it into the court below. 
Lord Coleridge said that no liability rested upon de- 
fendant for not keeping the rail in repair, in the ab- 
sence of an absolute contract for the use of the roof. 
He held that “‘the tenant takes the premises as he finds 
them.” The opinion of Lindley, L. J., in the case of 
Burchell v. Hickisson, 50 Law J. Q. B. 101, is much in 
point. I think the general term judgment proceeded 
upon the wrong theory, and that this case falls clearly 
within the doctrine laid down by the authorities I 
have cited. The principle upon which the cases of 
Larmore v. Iron Co., Splittorf v. State, and Donahue 
v. State, supra, were decided, is applicable here; and 
the opinions of Judges Andrews and Ruger are in- 
structive reading upon the question of liability raised 
in this case. 





Tue question whether a belief in spiritual- 
ism is an insane delusion sufficient, in itself, 
to constitute a want of testamentary capacity, 
was decided in the negative by the Preroga- 
tive Court of New Jersey, in Middleditch v. 
Williams. They say: 


Is a belief in sviritualism an insane delusion? Sir 
John Nicholl, in the celebrated case of Dew v. Clark, 
8 Adams, Ecc. 79 (2 Eng. Ecc. R. 441), defined “in- 
sane delusion’? as follows: ‘Wherever the patient 
once conceives something extravagant to exist, which 
has still no existence whatever but in his own heated 
imagination, and wherever, at the same time, having 
once so conceived, he is incapable of being, or at least 
of being permanently, reasoned out of that conception, 
such a patient is said to be under a delusion, in a 
peculiar, half technical sense of the term, and the ab- 
sence or presence of delusion, so understood, forms, 
in my judgment, the true and only test or criterion of 
present or absent insanity.’’ Dr. Haggard’s report of 
the opinion pronounced in Dew v. Clark attributes 
somewhat different language to Sir John Nicholl. 
The following is the definition, as he reports it: 
‘“‘When persons believe things to exist which exist 
only, or at least in that degree exist only, in their own 
imagination, and of the non-existence of which neither 
argument nor proof can convince them, they are of 
unsound mind; or, as one of the counsel accurately — 
expressed it: ‘It is only the belief of facts which no 
rational person would have believed that is insane 
delusion.’” 1 Williams, Ex’rs, 35;1 Redf. Wills, 71. 
Sir James Hannen, in Boughton v. Knight, L. R.3 
Prob. & Div. 64-68, adopted the definition as reported 
in3 Adams as the true one. He said he believed it 
would solve most, if not all, the difficulties which 
could arise in investigations of the kind now under 
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consideration. Chief Judge Denio, in Society v. 
Hopper, 33 N. Y. 619-624, said: “‘If a person persist- 
ently believes supposed facts, which have no real ex- 
istence except in his perverted imagination, and 
against all evidence and probability, and conducts 
himself, however logically, upon the assumption of 
their existence, he is,so far as they are concerned, 
under a morbid delnsion; and delusion, in that sense, 
is insanity.”” And Cockburn, C.J., in Banks v. Good- 
fellow (page 560), says; ““‘When delusions exist which 
bave no foundation in reality, and spring only from a 
diseased and morbid condition of the mind, to that 
extent the mind must necessarily be taken to be un- 
sound.” According to these definitions, it is only a 
delusion or conception which springs up spontane- 
ously in the mind of a testator, and is not the result 
of extrinsic evidence of any kind that can be regfirded 
as furnishing evidence that his mind is diseased or 
unsound; in other words, that he is subject to an in- 
sane delusion. If, without evidence of any kind, he 
imagines or conceives something to exist which does 
not in fact exist, and which no rational person would, 
in the absence of evidence, believe to exist, then it is 
manifest that the only way for which his irrational 
belief can be accounted for is that it is the product of 
mental disorder. Delusions of this kind can be ac- 
counted for upon no reasonable theory, except that 
they are the creations of some derangement of the 
mind in which they originate. To illustrate: In Smee 
v. Smee, 5 Prob. Div. 84, the testator imagined himself 
to be the son of George the IV., and that when he was 
born a large sum of money had been put in his father’s 
hands for him, but which his father, in fraud of his 
rights, had distributed to his brothers; and in Smith 
v. Tebbitt, L. R. 1 Prob. & Div. 398, the testatrix 
imagined herself to be one of the persons ofthe Trinity 
and her chief legatee to be another. The delusion, in 
both instances, as will be noticed, was indisputably a 
wild and baseless fancy, not the product of evidence 
of any kind, but obviously the offspring of a disordered 
condition of mind. But where a testator is induced, 
by false evidence or false statements, to believe a fact 
to exist which does not exist, or where, in consequence 
of his faith in evidence which is true, but which is 
wholly insufficient to prove the truth of what he be- 
lieves, he believes a fact to exist which in reality has 
no existence, his belief may show want of discern- 
ment, that he is over credulous and easily duped, or 
that he lacks power to analyze and weigh evidence, or 
to discriminate between what is true and what is false, 
but it furnishes no evidence whatever that his mind is 
diseased. His belief may show |: ck of judgment or 
want of reasoning power, but not that his mind is un- 
sound. The testator’s belief in spiritualism was nota 
morbid fancy, but a conviction produced by evidence. 
The proofs show tbat when he first commenced at- 
tending what are called *‘seances” he was inclined to 
be skeptical. Afterwards his mind seemed to be in an 
unstable condition — he sometimes believed and at 
others doubted; and it was not until the spirits, gave 
an extraordinary exhibition of their power, by print- 
ing or painting on a pin, worn by his mother-in-law 
on her neck, in brilliant letters, which sparkled like 
diamonds, the word “Dickie,” a pet name of his dead 
wife, that his last doubts as to the reality of the mani- 
festations were removed. Believing, as I do, that 
these manifestations were correctly described by Vice- 
Chancellor Giffard, in Lyon v. Home, L. R. 6 Eq. 655- 
681, when he called them “mischievous nonsense, well 
calculated, on the one hand, to delude the vain, the 
weak, the foolish, and the superstitious, and, on the 
other, to assist the projects of the needy and of the 





adventurer,” still it seems to me to be entirely clear 
that it cannot be said that a person who does believe 
in their reality is, because of such belief, of unsound 
mind, or subject to an insane delusion. No court has 
as yet so held. No cases on this subject were cited on 
the argument. Those which I have examined uni- 
formly hold that a belief in spiritualism is not insanity. 
The court, in Robinson v. Adams, 62 Me. 369, said: 
“Belief in spiritualism is not insanity, nor an insane 
delusion. * * * The term “delusion,” as applied 
to insanity, is not a mere mistake of fact, or the being 
misled by false testimony or statements to believe that 
a fact exists which does not exist.”” And in Brown v. 
Ward, 53 Md. 376, it was said: ‘*The court cannot say, 
as matter of law, thata person is insane because he 
holds the belief that he can communicate with spirits 
(of the dead), and can be and is advised and directed 
by them in his business transactions and in the dis- 
posal of his property.” Substantially the same view 
was expressed in Otto v. Doty, 61 Iowa, 23,15 N. W. 
Rep. 578, and also in the matter of Smith’s Will, 52 
Wis. 548,8N. W. Rep. 616,and 9 N. W. Rep. 665. 
The utmost length te which any court has as yet gone 
on this subject is to declare that a belief in spiritualism 
may justify the setting aside of a will, when it is 
shown that the testator, through fear, dread, or rev- 
erence of the spirit with which he believed himself to 
be in communication, allowed his will and judgment 
to be overpowered, and in disposing of his property 
followed implicitly the directions which he believed 
the spirit gave him, but in such case the will is set 
aside, not on the ground of insanity, but of undue in- 
fluence: Thompson v. Hawks, 14 Fed. Rep. 902. 








JURISDICTION OF FEDERAL COURTS 
OVER ESTATES OF DECEASED PER- 
SONS. 


§ 1. Constitutional Limitations—Statutes. 

§ 2. Control over Wills. 

§ 3. Conflict of Jurisdiction between Federal and 
State Courts. 


§ 1. Constitutional Limitations — Statutes. 
—By the terms of the federal constitution 
congress has power to confer on federal 
courts, inferior to the supreme court, jurisdic- 
tion of controversies between citizens of differ- 
ent States and between citizens and aliens.! 
The federal constitution imposes no limita- 
tion upon the classes of cases involving such 
controversies, and congress may therefore 
lawfully provide for bringing, at the option 
of either of the parties, all such controversies 
within the jurisdiction of the federal courts. 
e. g., suits by and against executors, ad- 
ministrators, devisees, legatees and heirs. ? 

1U. 8. Const. art. 3, §§ 1, 2; Turner v. Bank of North 
America, 4 Dallas, 8; McIntire v. Wood,7 Cranch, 
504; Kendall v. United States, 12 Pet. 524, 616; Cary 
v. Curtis, 3 How. 236, 245. 


2 Gaines v. Fuentes, 92 U. 8.10; Ellis v. Jefferson 
Davis, 109 U.S. 485; Hess v. Reynolds, 113 U. 8. 73. 
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Controversies inter partes concerning the 
validity of wills and the disposition of the 
property of deceased persons form no excep- 
tion. Congress cannot confer on federal 
courts jurisdiction to declare ex parte and as 
a merely administrative act the validity and 
contents of a will, for the constitution no- 
where supplies authorization for conferring 
such ex parte jurisdiction. All other acts of 
probate courts in their nature ex parte, for 
example, the appointment of admintrators 
and the issue of letters to executors, seem to 
be equally beyond federal judicial power.° 
The States cannot limit any jurisdiction con- 
ferred by congress on the federal courts.* So 
a State cannot deprive the federal courts of 
jurisdiction to enforce inter partes, a substan- 
tive right given by a State statute (e. g., an 
administrator’s right to recover damages for 
causing the death of his intestate), by enact- 
ing that such right shall be enforced only in 
a State court.% 

Having seen what jurisdiction relating to 
the estates of deceased persons congress 
may confer on the federal courts, we pass to 
the consideration of the question, what juris- 
diction on that subject congress has conferred 
upon them. By act of August 13, 1888, 
which is for the purpose of this essay a sub- 
stantial re-enactment of the judiciary act of 
1789, and which restricts somewhat the 
broader jurisdiction conferred by intermedi- 
ate statutes, itis provided, ‘‘that the circuit 
courts of the United States shall have original 
cognizance, concurrent with the courts of 
the several States, of all suits of a civil 
nature at common law orin equity’’ in which 
there shall be a controversy between citizens 
of different States or between citizens and 
aliens, and in which the matter in dispute 
shall exceed $2,000 exclusive of interest and 
costs. Suits must be brought in the district 
of defendant’s residence, except that suits 
of which the court takes cognizance wholly 
on the ground that the parties are citizens of 
different States, may be brought also in the 
district of plaintiff’s residence; and except 


8 Jd. Also, Frazier v. Jennison, 106 U.S. 191. 

4 Ellis v. Davis, 109 U.S. 485, at page 497. 

5 Probate courts have exclusive original jurisdiction 
in all the States to appoint administrators. Woener 
on Am. Law of Administration (1889), § 156. 

6 Hess v. Reynolds, 113 U. S. 73, at page 77; Suydam 
v. Broadnax, 14 Pet. 67. 

6a Railway Co. v. Whitton, 13 Wall. 270. 

7U. S. Stats., Ist. session 50th Congress, p. 433. 





that a federal court of equity may exercise 
jurisdiction over real or personal property in 
the district in which the court is sitting with- 
out regard to the residence of parties, al- 
though the diversity of their citizenship must 
be maintained.* A suit may be removed in gen- 
eral by a defendant from a State court to a fed- 
eral court if the suit might have been brought 
originally in a federal court.° This is a 
summary of the principal statutory provisions 
under which federal courts may exercise ju- 
risdiction relating to estates of deceased 
persons. _ 

The jurisdiction of federal courts over 
cases affecting ambassadors, other public 
ministers and consuls, confers upon those 
courts very little jurisdiction over the estates 
of deceased persons which they do not other- 
wise possess, and none which is exercised 
in practice. It may therefore be laid out of 
view. 

§ 2. Control over Wills.—Federal courts 
can have no jurisdiction under the provisions 
of the federal constitution, as we have be- 
fore seen,’® to declare the execution of a 
will valid in an ex parte proceding. State 
laws alone confer the power to make wills 
and prescribe the conditions upon which they 
shall take effect, and generally, although 
not universally," require asone such condi- 
tion, that a will shall be declared valid ina 
proceeding in rem, which may be ex parte 
and shall be recorded by public authority, i. 
e., Shall be admitted to probate, before it 
shall take effect for any purpose. With 
such State laws in force federal courts can 
take cognizance of wills in general only after 
they have been admitted to probate by a 
State court of competent jurisdiction.” 

An application to a probate court to admit 
a will to probate, when such application is 
contested and has become a controversy 
inter partes, may be removed probably to a . 
federal court for hearing when the conditions 
prescribed by the judiciary act are present ;* 
for we have already seen that where the citi- 
zenship of the parties is diverse, the jurisdic- 

8U.S. Rev. Stats. (ed. of 1578), § 788. Statute ap- 
plied. Goodman v. Niblack (1880), 102 U. S. 556. 

9 Consult American Bible Society v. Price, 110 U. 8S. 
61; Blake v. McKim, 103 U. S. 336. 

0§ 1. 

1! Roberston v. Pickrell, 109 U. S. 603, 610. 

12 Ellis v. Davis, 109 U. S. 485. 


13 Remarks arguendo in Ellis v. Davis, supra; also 
Frazer v. Jennison (1882), 106 U. 8. 191. 
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tion of the federal courts extends to all con- 
troversies, whether the right in question be 
given by the common law, a State statute or 
a federal statute. It is settled that con- 
testants cannot sever to make the requisite 
diversity of citizenship but must stand to- 
gether. 

An original action at law for the direct 
purpose of annulling the probate of a will is 
unknown, the writer believes, in the law of 
any State of the Union. Should such an 
action be given by State law, a federal court 
sitting in the State would undoubtedly en- 
force it, as it would enforce any other remedy 
given by State law, when the citizenship and 
residence of the parties and the amount in 
controversy brought the case within the 
terms of the judiciary act, and its judgment 
would bind the parties before the court.¥ 

Neither have federal courts any power by 
virtue of their general equity jurdisdiction to 
entertain a bill to set aside the probate of a 
will for fraud, forgery, mistake or other 
cause, and to declare the execution of the 
will invalid." Courts of chancery have ju- 
risdiction of all cases of fraud except fraud 
in obtaining probate of a will.” But ifa 
State statute confers on a State court of 
chancery jurisdiction to set aside the probate 


. of a will, a federal court, sitting as a court 


of chancery in such State may exercise the 
same jurisdiction when the conditions pre- 
scribed by the judiciary act are present," for 
the jurisdiction of a federal court of equity 
may be extended by virtue of State laws, 
although it cannot be curtailed by them.” 
A decree in chancery annulling the probate 
of a will under an Ohio statute of this kind 
binds only parties before the court, and per- 


_ sons who are interested and who at the time 


of the decree were unborn and unrepre- 
sented are not bound.” 

A federal court, by virtue of its general 
equity jurisdiction, will entertain a suit to 
construe a will both as to its meaning and 


14 Frazer v. Jennison, supra. 

Accord, Ellis v. Davis, supra. 

16 Broderick’s Will (1874), 21 Wall. 503; Gaines v. 
Chew, 2 How. 619; Ellis v. Davis, 109 U. 8. 485. 

W Story’s Eq. J urisprudence, § 440. 

18 Gaines v. Fuentes, 92 U. 8S. 10; Ellis v. Davis, 
supra, at page 297; American Bible Society v. Price, 
110 U. S. 61. 

19 Holland v. Challen, 110 U. 8S. 15; Reynolds v. 
Crawfordsville, etc. Bank, 112 U. S. 4065. 

2 McArthur v. Scott (1885), 113 U. 8. 340. 





the validity of its contents, when the condi- 
tions imposed by the judiciary act and equity 
practice are fulfilled“. The most important 
of the latter class of requisities is probably, 
that there must be a present necessity for 
the court to enter a decree or a direction in 
the nature of a decree, for a court will not 
give abstract advice. However, the court 
may determine the proper distribution of 
vested interests although the possession and 
enjoyment of them are deferred.” It has 
been held by some courts that a court of 
equity will not construe a devise on the ap- 
plication of an heir when no trust is involved, 
and will leave him to his remedy at law. A 
bill will be entertained to declare a devise 
and bequest void for uncertainty.* The 
construction and the validity of the contents 
of a will are not decided by its probate un- 
less the court which admitted it to probate 
had jurisdiction to pass on those questions 
and did pass upon them. Some probate 
courts have no such jurisdiction. 

In the course of a suit at law or in equity 
ina federal court the court may be called 
upon to determine collaterally the validity of 
the execution, the contents and the construc- 
tion of a will. The validity of a will is gov- 
erned as a conveyance of real estate by the 
law of the State in which the land lies,” and 
as a conveyance of personal property gener- 
ally by the law of the testator’s domicile at 
the time of his death.* Due probate of a 
will by a State court of competent jurisdic- 
tion is generally conclusive proof of the 
validity of the execution and of the contents 
of the will in a collateral suit ina federal 
court.” An exception probably exists where 
the laws of a State authorize its courts of 
general jurisdiction to try incidentally and 
collaterally the validity of a will and its pro- 
bate in a suit involving the title to real prop- 
erty. A federal court held in sucha State 


21 Examples are, United States v. Fox (1876), 94 U. 
8. 315; Jones v. Habersham, 107 U. S. 174; Robison v. 
Female Orphan Asylum (1887), 123 U. 8. 702. 

22 Colt v. Colt, 111 U. 8S. 566; Accord, Cross vy. Del 
Valle, 1 Dallas, 1. 

231 Woener on Am. Lawof Administration, 353-4. 

% Gilmer v. Stone (1887), 120 U. S. 586. 

% Jones v. Habersham, 107 U. 8. 174, 179; Robertson 
v. Pickrell, 109 U. 8. 608. 

% Jones v. Habersham, 107 U. 8. 174, 179. 

27 Fonvergne v. City of New Orleans,18 How. 470, 
and Gaines v. New Orleans, 6 Wall. 642, 703, both as 
limited by Gaines v. Fuentes, 92 U. 8. 10, 21. Accord, 
Culbertson .v. The H. Titbeck Company, 127 U. 8S. 326. 
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trying such an action would determine, as a 
court administering the law of that State, the 
same questions. If a State court granted 
probate of a will without jurisdiction, federal 
" courts would treatits action as void. When 
called upon to construe a will coming collat- 
erally before it, a federal court will determine 
both the meaning and the legal effect of the 
contents of the will. In such case it will be 
bound by a prior decision of a State court of 
competent jurisdiction, making the question 
before it a res judicata. 

§ 3. Conflict of Jurisdiction between Fed- 
eral and State Courts.—Executors, adminis- 
trators, heirs, devisees and legatees are not 
excepted from the operation of the judiciary 
act, and federal courts therefore have juris- 
diction of cases by and against them as of 
other cases. State probate courts have ex- 
clusive jurisdiction to appoint administrators 
and to authorize executors to act, and exer- 
cise over both kinds of per3onal representa- 
tives throughout the performance of their 
duties a control similar in many respects to 
the control which a court of equity exercises 
over a receiver. A disastrous conflict of ju- 
risdiction between the federal courts and 
State probate courts would seem “a priori 
inevitable, but has been happily avoided. 

A judgment at law ina federal court in 
favor of a creditor against an administrator 
or executor in general simply establishes the 
debt and orders it paid in due course of ad- 
ministration,” and the execution of the judg- 
ment is left to the State probate court in which 
the administration is pending. So a federal 
court has refused to execute a judgment at 
law against the estate of a deceased person 
in the course of administration in a State 
court, contrary to the law of the State, when 
no unfair discrimination is made against 
litigants in the national courts. So a judg- 
ment creditor in a federal court has been 
enjoined by the same court from levying his 
execution onthe property of an insolvent 
estate while being administered by a State 


% Remarks arguendo in Ellis v. Davis, supra. 

2 Accord, Lavin v. Emigrant Industrial Savings 
Bank, Circt. Ct. for N. Y. 1880, 18 Blatchf. in which a 
grant of administration valid by State law was held 
void as depriving a person of property without due 
process of law. 

% Covington v. Burnes (1870), 1 Dillon, 16. Accord, 
Siglar v. Haywood, 8 Wheat. 675. 

81 Williams v. Benedict (1849), 8 How. 107, 112; Yon- 
ley v. Lavender (1874), 21 Wall. 276. 





probate court,” and the execution sale of 
land under a judgment of a federal court in 
favor of a creditor against his debtor’s ad- 
ministrator, made while administration was 
pending in the State probate court under a 
State law which provided for a fair distribu- 
tion of the estate among all the decedent’s 
creditors, has been held void in a collateral 
suit ;* but the latter is an extreme case not 
reconcilable with the cases generally. 

As to the execution of judgments at law 
against personal representatives the federal 
courts, in the absence of any unfair discrim- 
ination by State laws or State courts against 
litigants in national courts, have applied the 
rule which they have applied to many other 
classes of conflicts of jurisdiction between 
federal and State courts, namely, that the 
court, federal or State, which first acquires 
possession, rightfully or wrongfully, of the 
property in controversy, has exclusive juris- 
diction to settle all rights relating to it and 
to dispose of it,* subject to the right of 
other courts to disregard, after the property 
has left the possession of such court, any act 
done by it in excess of its jurisdiction.» The 
enforcement of this rule. necessarily throws 
the execution of most judgments at law of 
federal courts against personal representa- 
tives into the hands of the State probate 
courts, for the latter acquire by the executors 
and administrators whom they appoint posses- 
sion of all the personal property of deceased 
persons at the beginning of administration. 
The supposition that the federal courts are 
without power to carry their judgments against 
estates of deceased persons into execution by 
final process is, however, negatived by the 
language of the United States Supreme Court 
in a number of cases. Happily the occa- 
sion for the exercise of such power has not 
arisen. 

In cases in which a suit in a federal court 
against an executor or administrator has for 
its object the establishment of a right (e. g., 
plaintiff’s claim as a creditor against dece- 


32 Williams v. Benedict, supra. 

33 Yonley v. Lavender, supra. ; 

*% Rule stated. Covall v. Heyman, 111 U. S. 176, 180. 

35 Accord, Sargent v. Helton, 115 U. 8. 848; Windsor 
v. MeVeigh, 93 U. S. 274. 

% Union Bank v. Jolly’s Administrator (1855), 18 
How. 503, 507; Hess v. Reynolds (1885), 113 U. S. 73, 
77; Williams v. Benedict, 8 How. 107; Suydam v. 
Broadnax, 14 Pet. 67; Wayman v. Southard, 10 Wheat. 
1. 





XUM 





XUM 


Vou. 29. 


“THE CENTRAL LAW JOURNAL. 149 








dent’s estate), without taking possession of 
property in controversy the rule, settled by 
the later decisions of the United States Su- 
preme Court, that the pendency of a suit in a 
State court is no ground for the abatement 
of a subsequent suit upon the same matter in 
a federal court, is applicable.™ 

It is well known that the equity jurisdiction 
of the federal courts is the jurisdiction of the 
English court of chancery, extended and 
curtailed by the federal constitution, treaties 
and statutes and the decisions of the federal 
courts, and that such jurisdiction is not lim- 
ited by State laws.” The English court of 
chancery regarded executors and administra- 
tors as trustees, and exercised over them 
original jurisdiction in favor of creditors, 
legatees and heirs in reference to the proper 
execution of their trust, in some cases ancil- 
lary, in some cases concurrent, and in some 
cases paramount to the jurisdiction of pro- 
bate courts. Federal courts of equity ex- 
ercise the same jurisdiction subject to the 
limitations before mentioned imposed by our 
laws. 

One of these limitations is imposed by the 
provision of the judiciary act, that the juris- 
diction of federal courts shall be concurrent 
with that of State courts. 

Another important limitation, which may 


be regarded ds a corollary of the pre- 


ceding one, is that imposed by the rule, 
previously more fully stated, that the 
court which first acquires possession of 
the property in controversy has exclusive 
jurisdiction to settle all rights relating to it 
and to dispose of it. This rule, if applied to 
its full extent, would evidently deprive fed- 
eral courts of all power over the p2rsonal 
property of deceased persons, for State pro- 
bate courts take possession of such property 
at the outset of administration through the 
executors and administrators whom they 
appoint. Federal courts have entertained, 
in a large number of cases, suits in equity by 


%q Stanton v. Embrey, 93 U. S. 548; Insurance Co, 
v. Brunes’ Assignee, 96 U. S. 588; Gordon v. Gilfoil, 
99 U. S. 168. 

3? Payne v. Hook, 7 Wall. 429; Union Bank v. Jolly’s 
Administrators, 18 How. 503; Noonan v. Lee, 2 Black, 
499, 509; Ellis v. Davis, 109 U. 8.485; Hess v. Reynolds, 
113 U. 8. 73; Riding v. Johnson, 128 U. 8. 212; Bucher 
v. Cheshire R. Co., 125 U.S. 555; United States v. 
Howland, 4 Wheat. 108; Boyle v. Zacharie, 6 Pet. 648. 

38 In support of text see Green’s Admx. v. Creighton, 
23 How. 90, at p. 106. 





creditors, legatees and distributees against 
personal representatives for an account of 
assets and payment of the plaintiff’s claim, 
both before and after final settlement of the 
personal representative’s accounts in a State 
probate court,” and in none of these cases, 


‘which I have examined, is it even hinted that 


a federal court is to refer its decree to a 
State probate court to be carried into execu- 
tion, although undoubtedly it might do so. 
At the instance of its own judgment creditor 
a federal court, sitting as a court of chancery, 
will interpose it has been held in an admin- 
istration conducted under the orders of a 
State probate court to arrest the distribution 
of a surplus among the heirs, and to apply 
it to the payment of plaintiff's claim.“ In 
Ellis v. Davis, however,“ decided in 1883, 
the supreme court, in determining what ju- 
risdiction a federal court has to set aside the 
probate of a will, said, arguendo:” ‘In 
Payne v. Hook, 7 Wall., 425, it is decided 
that the jurisdiction of the circuit court of 
the United States, in a case for equitable re- 
lief, was not excluded because by the laws of 
the State the matter was within the exclusive 
jurisdiction of its probate courts, but as in 
all other cases of conflict between jurisdic- 
tions of independent and concurrent author- 
ity that which has first acquired jurisdiction 
of the res, which is the subject of the litiga- 
tion, is entitled to administer it.’’ For many 
purposes an executor or administrator is 
deemed a trustee amenable, like a person 
acting in his own right, to the commands of 
different courts from time to time; he may 
be sued, as is well known, at common law, 
either in a court of law or of equity; the 
language of the supreme court, just quoted, 
must be read with these considerations in 
mind. 

In view of all the cases * I conclude that a 
federal court of equity is not deprived of 
jurisdiction of a suit against an executor or 
administrator because administration pro- 
ceedings are pending in a State probate 
court and such officer has possession of the 
property in controversy ; that if the particular 
controversy brought before the federal court 


99 See §§ 4, 5, 6, infra. 

4 Union Bank v. Jolly’s Administrators (1855), 18 
How. 503, 507. 

41109 U. S. 485. 

42 Page 498. 

43 See, §§ 4, 5, 6, infra. 
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for adjudication is already pending before a 
State probate court controlling the custo- 
dian of the property, a federal court 
must refuse in general to entertain the 
suit; and that in cases in which a federal 
court does take jurisdiction it may enforce 
obedience to its own decrees, acting directly 
on the parties before it. The existing de- 
cisions of the United States Supreme Court 
do not admit of the enunciation of more 
precise rules. 

Another limitation of the English chancery 
jurisdiction is imposed by the federal stat- 
ute“ which prohibits a federal court from 
enjoining persons from suing in a State court 
except in a few excepted cases, and thus 
withdraws from the jurisdiction of federal 
courts cases in which the substantial remedy 
sought is such an injunction. So an injunc- 
tion to restrain proceedings begun in a State 
probate court prior to the institution of-suit 
in a federal court will be refused.“ The 
statute does not prevent a federal court from 
protecting by injunction its own jurisdiction 
of a controversy acquired by the removal of 
a suit from a State court.“ The latter of 
the two decisions cited in the last note is 
confessedly based on the principle, that a 
federal court may enforce its own judgments 
by injunction against judgment defendants 
and their privies although by so doing it 
enjoins the prosecution of suits in State 
courts. It is shown in the next section that 
a federal court may take jurisdiction of a 
controversy on the ground of fraud, although 
thereby it reviews in effect the judgment or 
decree of a State court and sets the latter 
aside. The exact scope of the statute under 
discussion as a prohibition to federal courts 
to protect by injunction their own jurisdic- 
tion over suits affecting the estates of de- 
ceased persons is yet unsettled. 

Russet H. Curtis. 
[T0 BE CONTINUED. | 
4 U.S. Rev. Stats., § 720. 
4 Haines v. Carpenter (1875), 91 U. S. 254, to be read 


in connection with Fisk v. Union Pacific R. Co., 10 
Blatchf. 518. 


# French v. Hay (1874), 22 Wall. 250; Dietzsch v. 
Huidekoper (1880), 103 U. S. 494. 
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CORPORATIONS—TRANSFER OF STOCK—LIEN. 


JENNINGS V. BANK OF CALIFORNIA. 


Supreme Court of California, May 29, 1889. 


When a stockholder accepts a certificate of stock 
which states that it will not be transferred on the 
books of the company till all debts due the company 
from the party, in whose name it stands on its books, 
are paid, and subsequently borrows money from the 
corporation, no transferee of such certificate can com- 
pel the company to make the transfer till such debt is 
paid, though there is no law and no by-law of the 
company reserving such lien in favor of the company. 


HAYNE, C., delivered the opinion of the court: 

Action for damages for the refusal of the de- 
fendant to make a transfer upon its books of cer- 
tain stock to the plaintiff. Judgment for plaintiff. 
Defendant appeals. The material facts are as 
follows: In 1879 one Bowman became the owner 
of certain stock in the bank, and this stock was 
transferred to him upon the books of the corpora- 
tion. The certificate was as follows: ‘No. 131. 
This is to certify that A. W. Bowman, of San 
Francisco, is the proprietor of sixty-seven shares 
of the capital stock of the Bank of California, 
which is transferable only upon the books of the 
bank, personally or by attorney, upon the sur- 
render of this certificate, after compliance with 
the conditions printed on its back. San Fran- 
cisco, October 21, 1879. S. Franklin, Secretary. 
Thomas Brown, Cashier. William Alvord, Pres- 
ident.”’ The condition referred to in the body of 
the certificate was as follows: ‘‘No transfer of the 
stock described in this certificate will be made 
upon the books of the bank until after the pay- 
ment of all indebtedness due the bank by the 
person in whose name the stock stands on the 
books of the bank, except with the written con- 
sent of the president or cashier.”” There was no 
by-law of the corporation, nor any resolution of 
the board of directors, authorizing the insertion 
of such a condition in the certificate; but from 
the time of the organization ‘of the bank, in 1864, 
such a condition was always inserted, although 
the bank had never refused to make transfer by 
reason of the indebtedness of a stockholder, ex- 
cept in the present instance. It does not appear, 
however, that occasion for such refusal had ever 
arisen. Bowman received the stock without ob- 
jection. He was a depositor of the bank at the 
time, and on May 4, 1883, was indebted to the 
bank on overdrafts in upwards of $80,000. On 
that day he transferred his stock to the plaintiff 
for value, and indorsed and delivered the certifi- 
cates to him. No notice of this transfer was 
given to the bank until October 16, 1884, when 
the plaintiff demanded a transfer of the stock to 
him upon the books. In the mean time the bank 
continued to pay the quarter-yearly dividends to 
Bowman, and to lend him money on overdrafts. 
On October 13, 1884, which was two days before 
the notice of the transfer, Bowman owed the 
bank $98,786. This indebtedness was subse- 
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quently reduced to $30,394.75, which sum remains 
due. The bank refused to transfer the stock to 
the plaintiff upon its books until Bowman’s in- 
debtedness to it was discharged. 

1. As between Bowman and the bank, we think 
that the latter had an equitable lien upon the 
stock for the sum due to it. The counsel for the 
respondent makes several points in this regard. 

(a) It is argued that the terms upon which 
shares of stock may be transferred are prescribed 
by the statute, and that the corporation had no 
power to annex other conditions. So far as the 
power of corporate legislation is concerned, this 
may be conceded, and it may be assumed for the 
purpose of the case that a corporation could not 
make a by-law which would operate in and of 
itself to create a lien upon the stock for the in- 
debtedness of the stockholder. But the power to 
legislate is one thing, and the power to contract 
is quite another. In the language of Angell: 
‘*What may be bad as a by-law, as against com- 
mon right, may be good as a contract; since a 
man may part with a common right voluntarily 
of which it would be impolitic and unjust to de- 
prive him by a by-law passed without his assent, 
or, perhaps, knowledge, by those who might not 
know or would not consult his individual inter- 
ests.” Ang. Corp. (8th Ed.) § 342. And to say, 
as is said by the learned counsel, that no addi- 
tional limitation can be added by contractin a 
particular case, seems to us to be going altogether 
too far. No statute has been called to our atten- 
tion which prohibits a corporation like the de- 
fendant from lending money on its own capital 
stock, and, in the absence of such a prohibition, 
- we think that such aloan is not ultra vires. If 
this be so, it cannot be doubted that, if the au- 
thorized officers of the bank had taken the cer- 
tificate in pledge for the indebtedness, the bank 
would have had a lien thereon, and, having such 
a lien, could not-be compelled to transfer the 
stock until the indebtedness secured by the lien 
had been discharged; and we can see no differ- 
ence in principle between the case put and one 
where the loan is made upon an agreement that 
the stock shall stand upon the books as security 
for the indebtedness. The only possible differ- 
ence is the kind of security taken, and this does 
not affect the question. 

Then was there acontract for an equitable lien? 
We think that such a contract must be implied 
from the conduct of the parties. Wedo not say 
that the mere acceptance by the stockholder of 
the certificate without objection would constitute 
acontract, in the absence of subsequent deal- 
ings with reference thereto. It is not necessary 
to express an opinion upon such a case; but 
we think that the acceptance, without objec- 
tion, of the certificate containing such a con- 
dition, and the subsequent borrowing of money 
from the bank without anything to exclude 
the idea that the condition was to be binding, 
amounts to an assent to it, so far as the particular 
loan was concerned, and that a contract is to be 





implied that the stock was to stand upon the 
books as security for the loan. ‘‘An implied con- 
tract is one, the existence and terms of which are 
manifested by conduct,” (Civil Code, § 1621,) or, 
in the language of a learned writer, ‘‘is inferred 
from the conduct, situation, or mutual relations 
of the parties, and enforced by the law on the 
ground of justice.” (Metc. Cont. 4.) In the 
present case every consideration of justice leads 
to the implication of au agreement for security. 
The stockholder knew from the conditions of the 
certificate of the terms upon which he could 
borrow money from the bank. With such knowl- 
edge, he borrowed the money without raising any 
objection to the terms, and we think that he must 
be held to have assented to them and to be bound 
by them; and the result of the contract so made 
is the creation of an equitable lien in favor of the 
bank. In Walnv. Bank, 8 Serg. & R. 89, which 
was an action like the one before us, there was no 
by-law or written regulation of the board giving 
a lien upon the stock, but the court held that a 
lien arose from the borrowing of money from the 
bank with knowledge of its usage in that regard, 
and said. ‘‘A course of dealing, a usage, an un- 
derstanding, a contract, express or implied, is the 
law of the parties and alaw to them, provided 
they are not repugnant to the charter or the laws 
ofthe land. * * * The understood notice to 
Mr. Wain, his continuing to deal with the bank, 
with full knowledge of this term and condition, 
is equally binding on him and the present plaint- 
iffs as if it were a written regulation, a by-law, a 
provision in the charter, or clause inserted in the 
very certificate of stock. The bank had an un- 
doubted right to say to any stockholder, ‘We 
discount your note; but, remember, until it is 
paid, we shall hold your stock in security. You 
shall not be permitted to transfer it until you pay 
us.’ * * * Call this answer of the bank what 
you please,—lien, set-off, legal or equitable, 
pledge, retainer, stoppage, course of dealing, 
general undertaking, usage, contract, express or 
implied,—it is a bar, in law and equity, to this 
action.”’ The case of Vansands v. Bank, 26 Conn. 
144, is precisely in point. That, like the present 
case, was an action for damages for the refusal 
to transfer stock upon the books of a corporation. 
It was conceded that no lien upon the stock was 
given to the bank, either by the by-laws or by 
the charter or by statute. The certificates of 
stock, however, contained a condition, like that 
in the case before us, to the effect that the trans- 
fer upon the books should be subject to the in- 
debtedness of the stockholder. The court held 
that the acceptance of such a certificate without 
objection, and a subsequent loan by means of the 
discount of a note, effected a contract which 
created an equitable lien for the amount of the 
indebtedness. And Storrs, C. J., delivering the 
opinion, said: **To consider it otherwise than as 
an agreement would be to disregard the plain in- 
tention of the parties, which courts will always, 
if possible, carry into effect, and to sanction the 
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perpetration of a fraud on the defendants. Smith 
having received the certificate proffered to him 
by the defendants with that restriction, neither 
he nor his assignee should be permitted to deny 
his assent to it, and that would be sufficient to 
constitute an agreement.”’ 

(b>) It is urged that the fact that there was no 
by-law, and no action by the board of directors, 
is fatal to the existence of an agreement or lien; 
in other words, that the action of the president, 
cashier, and secretary, in putting such a condition 
in the certificate, was unauthorized. But, so far 
as the contract between the borrower and lender 
is concerned, we think that this is immaterial. 
It might, perhaps, be argued that the fact the 
condition was inserted in every certificate of stock 
since the organization of the bank shows that the 
proceeding was sanctioned by the board, although 
there was no formal authorization of it; for under 
such circumstances it cannot be supposed that the 
board was ignorant of it. But, waiving this, the 
officers from whom Bowman obtained his loan 
must be held to have had authority to arrange the 
terms of the loan. The officers who transact the 
ordinary business of a corporation are presumed 
to have authority to do all acts which are usual 
and incidental thereto. McKiernan v. Lenzen, 56 
Cal. 63, 64; Donnell v. Lewis Co. Bank, 80 Mo. 
171; Reynolds v. Collins, 78 Ala. 97; Case v. 
Bank, 100 U.S. 455. And the authority to ar- 
range the security upon which a loan is to be 
made is certainly incidental to the making of the 
loan itself; so that, even ifthe party who obtained 
the loan could raise a question as to the authority 
of the officers with whom he dealt, it must be held 
that there was ample authority, so far as the par- 
ticular case is concernéd. 

(c) It is contended that the bank, by its by- 
laws, subsequently adopted, modified the force of 
the stipulation contained in the certificate. This 
contention is based upon the fact that the bank 
reorganized under the Code, and adopted by-laws 
which, after providing for the issuance of certifi- 
eates of stock, declare that ‘‘these certificates 
shall be transferable by indorsement and delivery 
thereof, the transfer to be complete and binding 
upon the bank only when recorded upon the books 
of the bank,’? and do not provide for any lien 
such as is claimed here. But we see nothing in 
this which forbids the contract fora lien -upon 
particular shares to secure a loan to astockholder, 
or which requires a transfer of the shares, not- 
withstanding the existence of such a lien. It 
would have been an unnecessary precaution to 
have added to said by-law the words ‘‘but nosuch 
transfer shall be made in cases where the bank 
acquires by contract a lien upon the stock.” As 
we have stated above, the lien is independent of 
the by-laws, and there is nothing in them which 
forbids the acquirement of a lien in the manner 
specified. 

(da) It is said that there was no usage from 
which a lien could arise; that, as a matter of fact, 
the bank never insisted upon any lien upon a 





shareholder’s stock, except in this sizgle ease. 
But, while we have cited a case to show’ that a 
contract eould arise from dealing with reference 
to a known usage, as being 2 analogous tase, we 
have not.placed the matter upon the ground of 
usage. Our opinion proceeds upon the proposi- 
tion that the acceptance of the certificate of stock 
containing the condition in question, and the 
subsequent borrowing of money, without anything 
to exclude the idea that the condition was to 
govern, creates an implied contract from which 
an equitable lien arises. This was the ground of 
decision in the Connecticut case, which expressly 
states that it did not proceed on the ground of 
usage. We should reach the same conclusion if 
this had been the only certificate and transaction 
of the kind which had ever occurred. Nor can it 
be said that there was any usage against such a 
transaction; for, while this was the only instance 
in which the lien was sought to be enforced, it 
does not appear to have been necessary to insist 
on it in any other case. For aught that appears 
to the contrary, the other shareholders may have 
all been able to discharge their indebtedness, if 
any existed, and may have in fact done so. 

(e) Itis argued that the bark waived its lien 
by lending money upon the personal credit of the 
stockholder; but there is nothing in the record 
which shows that the advances were made upon 
personal credit alone. The findings do not so 
state. It appears from the statement on motion 
for new trial, that the cashier said in the course 
of his testimony: ‘‘If a party is in good standing, 
we don’t question his right to a transfer. We 
waive it by transferring. We do not pretend to 
claim the right to refuse a transfer against a 
shareholder in good credit.” This is the only 
thing which we find in the evidence in relation to 
the matter. It certainly does not show that the 


advances in this case were made on personal. 


credit alone; for, aside from any other reason, it 
does not appear that the shareholder was ‘in 
good credit:’’ This cannot be inferred from the 
mere fact that he was allowed a large overdraft; 
for it may be that this was allowed in view of the 
lien upon the stock. It may be that his credit 
was not good enough for so large an advance 
without taking into consideration the security 
upon the stock, and, unless it appeared that the 
advances were made on personal credit alone, or 
on some other security, without reference to the 
stock, there would be no waiver. See, generally, 
Bank v. Laird, 2 Wheat. 390. 

2. The assignee of Bowman is not protected by 
the rules as to bona fide purchasers for value. 
Without considering the question as to the nego- 
tiability of certificates of stock, it is sufficient to 
say, in the first place, that, as against the bank, 
the plaintiff was not the assignee of the legal title. 
The Code provides that the transfer by indorse- 
ment and delivery of the certificate ‘‘is not valid, 
except between the parties, until the same is en- 
tered upon the books,” etc. Civil Code, § 324. 
As against the bank, therefore, the assignee took 
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a mere equity, which must yield to the superior 
equity of tha defendant. Vansands v. Bank, 26 
Conn. 153, 154; Taylor v. Weston, 20 Pac. Rep. 
62; Stebbins y. Insurance Co., 3 Paige, 361; Bank 
v. Laird, 2 Wheat. 393; McCready v. Rumsey, 6 
Duer, 582. In the next place, the condition in the 
certificate was sufficient to put the plaintiff upon 
inquiry. The case of Bank v. Bank, 63 Cal. 362, 
is not in conflict with this. There no condition 
was embodied in the certificate, and the by-law 
relied upon was not referred to therein or printed 
thereon. Nor is the plaintiff in any better posi- 
tion as to advances made after the transfer; for, 
according to the terms of the certificate, the in- 
debtedness secured was that ‘‘of the person in 
whose name the stock stands on the books of the 
bank,’’ and the plaintiff gave no notice of the 
transfer, but allowed his assignor to continue to 
draw the dividends and to act as owner. The 
equities of the bank were specially set up in the 
answer, and constitute an equitable defense to 
the action. The findings contain all the material 
facts. We therefore advise that the judgment and 
order be reversed, and the cause remanded, with 
directions to enter judgment for the defendant. 


Norre.—At common law, a corporation has no lien 
on the stock of a shareholder for his debts to the cor- 
poration.! Such lien exists when it is so provided in 
charter of the corporation, or by the general laws ap- 
plicable to such corporations, of which notice is im- 
puted by lawto all persons.2 A corporation cannot 
adopt a by-law giving it such a lien, unless it is au- 
thorized to do so by a law applicable to it. Where it 
is authorized to adopt by-laws to regulate the trans- 
fers of its stock, a by-law, reserving a lien on stock 
for the debt of the owner of the stock to the corpora- 


tion, has been held to be valid;4 but this has been de- 


nied,} such laws being often considered to be only 
intended to enable the corporation to determine who 
are its stockholders,® and no one is a stockholder till 
he has caused the shares to be transferred to him on 
the books of the corporation, in accordance with its 
regulations legally adopted therefor.’ In the absence 
of any regulations, notice to the corporation of a 
transfer is sufficient. In one case power to adopt 


1 Ange] & Ames on Corp. § 355; Farmers, etc. Bank v. 
Wasson, 48 Iowa, 336; Case v. Citizens’ Bank, 100 U. 8. 
446; Merchants’ Bank y. Shouse, 102 Pa. St. 488; People 
v. Crockett, 9 Cal. 112. 

2Sabin v. Bank of Woodstock, 21 Vt. 353; Rogers v. 
Huntingdon Bk., 12 Serg. & R. 77; Brent v. Bank of 
Washington, 10 Pet. 596; Farmers’ Bank v. Iglehart, 6 
Gill, 50; Bishop v. Globe Co., 135 Mass. 132. 

8 Carroll v. Mullanphy 8. Bank, 8 Mo. App. 249; In re 
Long Island R. Co., 19 Wend. 37; Dickinson v. Central N. 
Bank, 129 Mass. 279; Bank of Attica v. Manuf. Bank, 20 
N. Y. 501. 

4 In re Backman, 2 Cent. L. J. 119; Lockwood v. Me- 
chanics’ N. Bank,9 R. I. 308; Cunningham v. Ala., etc. 
Co., 4 Ala. 652. 

5 Driscoll v. West., etc. Co., 59 N. Y. 96; Steamship Co. 
v. Heron, 52 Pa. St. 280. 

6 Clark v. German 8. Bank, 61 Miss. 611; Farmers’ Bank 
v. Wasson, 48 Iowa, 336; 1 Moraw. Corp. (2d ed.) § 165. 

7 Northrop v. Newtown, etc. Co., 3 Conn. 544; Union 
Bank v. Laird, 2 Wheat. 390; Bishop v. Globe Co., 135 
Mass. 132; Stockwell v. 8t. Louis M. Co.,9 Mo. App. 133; 
State v. Pettineli, 10 Nev. 141. 

8 Cole v. Ryan, 52 Barb. 168; Bank of Attica v. Manuf. 
Bank, 20 N. Y. 501; Dickinson v. Central N. Bank, 129 
Mass. 279; Harpold v. Stobart, note, 29 Cent. L. J. 110. 





such by-laws, not inconsistent with law, as might 
seem to the corporation to be needful, was held to 
authorize a by-law reserving to the corporation a 
lien for debts due from a stockholder.? Under the 
authority to make by-laws, regulating the transfer of 
stock, such a by-law has been held valid, though it 
was not in harmony with the State laws regulating 
the transfer of choses in action; but this seems to be 
contrary to the general ruling. Where the lien is re- 
served only by virtue of a by-law, we find no case 
where a bona fide purchaser, without notice, has been 
held to be bound thereby, but the contrary.U The 
cases cited in the principal case related to general 
assignees.!2 The effect of such a by-law, as against 
an innocent bona fide purchaser for value, was in one 
of these cases expressly reserved.!3 Where there was 
such a valid by-law, but the certificate did not show 
it, it was held that the purchaser was not bound by it, 
and had a right to presume the corporation waived 
the lien,!4 which it had a right todo.’ Even a notice 
of such a by-!aw has been held not to affect the trans- 
feree, when the corporation was not authorized by 
law to reserve such a lien,!6 and even the power to 
contract therefor has been denied,!’ which is in direct 
opposition to the principal case. It seems difficult to 
hold, as argued in the principal case, that the lien 
could be upheld on the ground of custom or usage, 
when there was no proof of other instances, or to hold 
that a provision about transferring stock inserted in a 
certificate therefor, made perhaps twenty years be- 
fore, becomes a part of a contract for a loan of money 
without any reference thereto, when the borrower 
may even be ignorant that the stock still stands in his 
name, and when the right is one that the corporation 
has been in the habit of ignoring by transferring stock 
without claiming the lien. However, the holder of a 
certificate of stock cannot be sure of his title until he 
obtains a transfer on the books of the company. The 
certificate may have been put in circulation by a 
thief,!8 or the power of attorney may be forged,’ or 
some creditor of the transferror may have attached 
the stock or sold it on execution. We cannot see 
that the decision in the principal case requires any ad- 
ditional precautions on the part of a prudent investor. 
Such decisions only further accentuate the rule of 
law, that certificates of stock are not negotiable secu- 
rities. ee 


9 Spurlock v. Pacific R. Co., 61 Mo. 317. 

10 Mechanics’ Bank vy. Merchants’ Bank, 45 Mo. 513; St. 
Louis P. Ins. Co. v. Goodfellow, 9 Mo. 149. 

i! Driscoll v. West., etc. Co., 59 N. Y. 96; Bank of Holly 
Springs v. Pinson, 58 Miss. 421. 

12 Vansands vy. Middlesex Co. Bank, 26 Conn, 144; Mor- 
gan v. Bank of N. America, 8 Serg. & R. 73. 

18 Morgan v. Bank of N. America, supra. 

4 Anglo-Cal. Bank vy. Grangers’ Bank, 63 Cal. 359; 
Holly Springs Bank v. Pinson, 58 Miss. 421. 

15 National Bank v. Watsontown Bank, 105 U. 8. 217. 

16 Conklin v. Second N. Bank, 53 Barb. 512; Carroll v. 
Mullanphy S. Bank, 8 Mo. App. 249. 

17 New Orleans N. B. Assn. v. Wiltz, 4 Woods, 43. 

18 East Birmingham L. Co. v. Dennis, 28 Cent. L. J. 402. 

19 Pratt v. Boston, etc. R. Co., 126 Mass. 443; Telegraph 
Co. v. Davenport, 97 U. 8. 369. 

20 22 Cent. L. J. 270; 23 Cent. L. J. 3. 








JETSAM AND FLOTSAM. 





VIEW BY JuRY.—In Owens v. Missouri Pac. Ry.Co., 
88 Fed. Rep. 571, an action for injury sustained by 
plaintiff, when run over by one of defendant’s engines, 
the court allowed the jury to goout and “view” a 
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locomotive. Among the grounds on which defendant 
sought a new trial was the claim that the judge erred 
in allowing the jury to doso. Defendant objected at 
the time, and took a bill to the ruling of the court. 
The Judge says: “I do not think, after examining au- 
thorities, the point is well taken. I do not know how 
much, if anything, the jury did learn or could have 
learned by this examination of a locomotive; but in 
reaching a verdict they had to decide for themselves 
whether Owens was struck by the engine, and how it 
came in contact with his body or limbs, and whether 
he was walking or lying down when he was struck. 
In their effort to decide these important matters, no 
harm could have been done either side by allowing 
them to examine the construction of an engine sim- 
ilar to the one that ran over or against the plaintiff.” 

This is one of many instances occurring in these 
days which indicate that the old traditions about 
keeping the jury in ignorance of all information, other 
than that which comes from the witness stand, is 
dying out; and that freer methods of investigation are 
winning their way by the aid of the good sense of 
American judges. Jt is true that there are a number 
of technical rules still in force, which sometimes em- 
barrass the course of parties who have adopted such 
freedom, but these will adjust themselves in time. 
We have no doubt that the amount of blundering on 
the part of juries resulting from the reluctance of the 
common law to give them a sight of the scene or sub- 
ject of controversy would be, if it could be brought to 
light, simply astounding. Open the windows, we say, 
and let the jury see what the parties are contending 
about. The old rules, curiously enough, yield more 
easily to the admission of a diagram or “‘chalk sketch,” 
made in the witness box, or by counsel, by a hand 
which perhaps never drew so much as an outline map 
correctly, than they do to allow the jury to leave the 
sacred presence of the judge in order to look at the 
actual scene. Open the doors, we say, and let the 
jury, whenever it would be useful, walk over the 
ground, und rely to common sense in observation, in 
preference to imagination in scanning off-hand hier- 
oglyphies.—N. Y. Register. 








CORRESPONDENCE. 


To the Editor of the CentralLaw Journal: 


You appear, in your issue of July 26, 1889, to crit- 
icize the anti-trust enactment of Kansas because “‘the 
Kansas act prohibits combinations tending to advance, 
reduce, or control price or cost to producer or con- 
sumer,” laying stress upon the clause relating to com- 
bination to lower the price. In our upinion that is 
necessary and if omitted would render the act of no 
efficacy whatever. Ifthe combination be formed for 
the ulterior purpose of advancing the cost, and ifthose 
combining are strong financially but meet competition, 
then the combination immediately makes reductions 
that are ruinous to its competitors for the purpose of 
driving them from the field, so that the ulterior pur- 
pose of the combination may be accomplished. Now, 
if the act forbid the formation ofa combination to 
lower prices, and can be enforced, the strong combi- 
nation can only compete with its weaker competitors 
and cannot crush them. D. J. CABLE. 
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QUERIES AND ANSWERS. 





QuEry No.8. 

A left the following will: “I give all my estate to my 
husband and daughter, to be equally. divided between 
them, share and share alike, to be enjoyed by them 
during their natural lives, but not to be disposed of 
during their life-time, and with power in the survivor 
to dispose of the same by will as he or she may see fit.” 
The daughter was the only heir of the testatrix. The 
husband and daughter have “granted, bargained and 
sold”? (Mo) to D, real estate of which A died seized. 
Did they thereby extinguish or destroy the power of 
appointment donated, and vest a fee in D; and (inci- 
dentally) is the power one which can be released or 
destoyed. See 1 South. Rep. 716,20 N. J. Eq. 489; 19 
Id. 307; Wasb. Real Prop., ““Powers;’’ Cruise Dig. R. 
P. ch. 20, tit. 32. 8. W. &P. 


QUERIES ANSWERED. 





QUERY NO. 3. 
[To be found in Vol. 29, Cent. L. J. p. 94.] 


1. A city is not an insurer of the safety of its streets. 
It is sufficient if the street is reasonably safe for travel 
in the ordinary modes. 2. Dill. Mun. Corp. 2d ed. § 
789; City of Wellington v. Greyson, 31 Kan. 102. The 
duty of keeping streets in repair is performed when 
the traveled way is without obstruction or structural 
defects, which endangers the safety of travelers. 2 
Dill. Mun. Corp. § 788, 2d ed. The case shows nosuch, 
it isan ordinary risk of the road, that the traveler 
must take. Nor was the cause ordinarily capable of 
producing the result. 3. The statement discloses con- 
tributory negligence to defeat a recovery if the nails 
were there on his previous rides. The plaintiff with 
knowledge of the situation took the risk upon himself. 
Corbett v. City of Leavenworth, 27 Kan. 674,2 Dill. 
Mun. Corp. note 1, p. 918, 2d ed. D. M. 
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1. ADMINISTRATOR—Sales.— Where, on an administra- 
tor’s sale of an intestate’s land under order of court, 
the purchase price is not paid, and no deed made to the 
purchaser, who claims the benefit of his purchase, but 
the sale is confirmed, and the administrator charges 
himself with the price in his accounts, and after settle- 
ment is discharged, he is subrogated to the rights of 
the estate against the purchaser, and has an equitable 
lien on the land for the amount of the price, as @gainst 
a purchaser under execution sale against the former 
purchaser.—Parker v. Smith, Tex., 118. W. Rep. 909. 


2. APPEAL — Record. — Itis not necessary that the 
notice required by supreme court rule 17, of a motion 
to dismiss an appeal on account of not filing a trans- 
script of the record in this court, should be served by 
its sheriff, or by ary officer. Service of sucha notice 
made by a sheriff other than the sheriff of this court, 
through a deputy, as in the case at bar, is sufficient. — 
Williams v. La Penotiere, Fla.,6 South. Rep. 167. 


3. APPEAL — A judgment in an action of trespass to 
try title to land, in favor of all the plaintiffs but one, as 
to whose interest there is no adjudication, is not final 
and no appeal lies therefrom, though, after its rendi- 
tion, that plaintiff files a disclaimer as to his interest, 
agreeing therein that one of his co-plaintiffs shall have 
what title he has to the land.— Mignon v. Brinson, Tex., 
11 8. W. Rep. 903. 

4. ASSAULT AND BATTERY.—Plaintiff, while engaged in 
teaching school under a contract with the district au- 
thorities, and during the term for which he was em- 
ployed, was seized and forcibly ejected from the school- 
house by defendants, the school trustees, because he 
refused to consent to a vacation which they had 
ordered, but which was not provided for in the con- 
tract: Held, that defendants were guilty of assault and 
battery.— White v. Kellogg, Ind., 21 N. E. Rep. 901. 


5. ATTACHMENT.—Plaintiff served copies of a writ of 
attachment on defendants therein, the owners of stacks 
of wheat, and notified them that he levied on the 
stacks. The stacks were lefton the farm occupied by 
such defendants, and plaintiff assumed no control over 
them, and left no one in charge of them: Held, that 
neither at common law nor under the statute was there 
a sufficient levy, as against one who had previously 
contracted with the owners for the wheat, and it was 
immaterial that he was informed of the attempted levy 
before the wheat was delivered to him. — Crisman v. 
Dorsey, Colo., 21 Pac. Rep. 921. 

6. BAILMENT. — The remedies provided for by §§ 3, 4, 
ch, 86, Gen. Laws 1876, a law regulating the storage of 
grain, are not exclusive, but are in addition to such as 
previously existed at common law or by statute in case 
of the conversion of personal property by a bailee. — 
Daniels v. Palmer, Minn., 42 N. W. Rep. 855. 





, 

7. BANKS AND BANKING. — Under Rev. St. U. 8. § 5190 
providing that “the usual business of each national 
banking association shall be transacted at an office or 
banking house located in the place specified in its or- 
ganization certificate,” a national bank cannot make a 
valid contract for the cashing of checks upon it at a 
different place from that ofits residence, through the 
agency of another bank.—Armstrong v. Second Nat. Bank, 
(U. 8. D. C.) Ohio, 38 Fed. Rep. 883. 

8. Bonps — Guardian. — Where, in a suit against a 
guardian to set aside for fraud a release given by the 
ward, the sureties on the guardian’s bond employ 
counsel to defend, the counsel appearin the case and 
examine witnesses, the sureties paying costs and dis- 
bursements in the suit, they cannot afterwards assert 
that they are not bound by the decree because they 
were not made defendants of record, and could nut and 
did not control the defenses therein.— Parr v. State, Md., 
17 Atl. Rep. 1020. , 

9. Bonps—Sureties.—In an action against two distinct 
sets of sureties on the bonds of a collecting officer 
given for his first and second terms, respectively, al- 
legations in the petition that plaintiffis unable to de- 
termine whether the defalcations complained of 
occurred during the first or during the second term, 
and that therefore all the sureties are joined, that their 
equities may be adjusted and a multiplicity of suits 
avoided are demuriable. The liability of each set of 
sureties is purely legal, and the facts alleged present no 
ground for equitable jurisdiction. — Oglesby’s Sureties v. 
State, Tex., 118. W. Rep. 873. 


10. CARRIERS OF GOODS. — Where a petition in an ac- 
tion against railway companies for damages resulting 
from a failure to deliver freight according to contract 
sets up a written contract between plaintiff and an 
agent for a railway company other than either of de- 
fendants, and alleges that the agent was also agent for 
defendants, that the defendants were connecting car- 
riers with the contracting company, with whom they 
had arrangements by which each acted as the agent of 
the others in making contracts for transportation, the 
agency of partnership not being denied by verified 
plea, those facts need not be proved.— International, etc. 
R. Co. v. Tisdale, Tex., 118. W. Rep. 900. 


11. CARRIERS—Liens. — Goods were shipped over the 
U. P. R. R. to D, with instructions to forward them, 
over the D.& N. O. Ry., but the U. P. road, in willful 
violation of instructions, delivered the goods to the D. 
&R.G. Ry. Co., a competing road, who knew of the 
shipping instructions, being party to a contract with 
the U. P. road to so violate owners’ directions as to 
shipment: Held, that the D. & R. G. Ry. Co., having ob- 
tained possession of the goods wrongfully, has no car- 
rier’s lien on the same for its own charges or those 
advanced to former carriers.— Denver, etc. Ry. Co. v. Hill, 
Colo., 21 Pac. Rep. 914. 

12. CHATTEL MORTGAGE. — Defendant purchased a 
steam-engine from E, who bought it at a sale under a 
distress- warrant against R, who had the engine in his 
possession and control for years: Held, that he will be 
protected against an unrecorded lien of which he had 
no notice, whether his vendor knew of such lien or not. 
— London v. Youmans, 8. Car., 9 8. E. Rep. 775. 


13. CONSTITUTIONAL Law.—Act Jan. 23, 1875, conferring 
upon the county courts jurisdiction of election contests 
for county and township offices, is constitutional. — 
Glidewell v. Martin, Ark., 118. W. Rep. 882. 


14. CONSTITUTIONAL LAW.—Tested by § 27, art. 4, of the 
State constitution, which provides that “no law shall 
embrace more than one subject, which shall be ex- 
pressed in its title,” the statute by which the first 
Tuesday in March was fixed as the day upon which the 
council of the city of St. Paul should elect a corpora- 
tion attorney to succeed the person elected in the year 
1885, is unconstitutional and void. — State v. Murray, 
Minn., 42 N. W. Rep. 858. 

15. CONSTITUTIONAL Law. — The changes wrought by 
the act regulating he practice in chancery courts 
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(Laws Mich. 1887) are so entirely in conflict with the 
rights of parties and the chancery system that it can- 
not be carried into effect. The common law trial by 
jury, framed on the theory of single contesting parties, 
cannot be adapted to the chancery practice, where 
there are many conflicting interests and demands for 
specific relief.— Brown v. Kalamazoo, Mich., 42 N. W. Rep. 
827. 

16. CONSTITUTIONAL Law. — The general assemby of 
Indiana having, both before and since the adoption of 
the present constitution, uniformly assumed the power 
of appointing the officers of the benevolent institutions 
of the State, for which there is colorable authority in 
the constitution, in which assumption all departments 
of the government have apparently acquiesced, the 
practical exposition so made by the legislature will be 
given controlling weight, the question being one of 
doubt.—Hovey v. State, Ind., 21 N. E. Rep. 890. * 

17. CONTRA‘ TS.—Defendant contracted with a county 
to pay the fines of all persons convicted of misdemea- 
nors, who should be delivered to.bim for labor: Held, 
that neither the escape of a convict nor his release by 
pardon relieves the contractor from his obligation to 
pay the fine, as losses from such an event are supposed 
to have been contemplated by the latter when making 
the contract.—State v. Banks, Miss., 6 South. Rep. 184. 


18. ConNTRACTS—Public Policy. — Defendant, a retiring 
city treasurer, who had mingled the city’s funds with 
his own, and plaintiff agreed that defendant should run 
for the office of mayor, and the plaintiff for treasurer, 
and, if elected, that the funds should be left in defend- 


ant’s hands. Both were elected, and defendant gave to” 


plaintiff a bond for the proper accounting, reporting, 
and payment of the funds, as required of the city treas- 
urer. Plaintiff receipted for the balance due on the 
closing of defendant’s term, but the latter received and 
paid out in the usual way the city’s funds: Held, that 
defendant’s bond, having been givenin pursuance of 
the illegal agreement, was not valid for any purpose.— 
Cobbs v. Hizson, Mich., 42 N. W. Rep. 818. 


19, CONVERSION. — Plaintiff stored goods in defend 
ant’s warehouse. An officer demanded the goods by 
virtue of a writ of attachment against a third person. 
Defendant, not knowing to whom the goods belonged, 
unlocked the room where they were stored, and 
pointed them out to the officer, who attached the goods, 
and left them in defendant’s warehouse in charge of a 
keeper: Held, that the defendant was not liable to 
plaintiff for the conversion of the goods, though the 
seizure by the officer was illegal. — Clegg v. Boston Stor- 
age Warehouse Co., Mass., 21 N. E. Rep. 877. 

20. CORPORATIONS. — The American Cattle Trust, a 
voluntary association organized in New York to control 
corporations engaged in live-stock business, having 
obtained the stock of the Phenix Farm & Ranch Com- 
pany, a New Mexico corporation, has no power to sell 
or in any manner alienate such stock, as such an act is 
inconsistent with the purpose of its creation.— Gould v. 
Head, (U. 8. C. C.), Colo., 88 Fed. Rep. 886. : 


21. CORPORATIONS. — An execution against a corpora- 
tion having been returned unsatisfied, and the court 
having, pursuant to the statute, appointed a receiver 
of all the property of the insolvent corporation in 
order to convert the same into money for the payment 
of its debts, a creditor of the corporation, who recovers 
judgment against it after the property is thus taken in 
custodia legis, has no right to redeem real estate sold by 
the receiver under direction of the court. — Watkins v. 
Minnesota Thresher Manuf'g. Co., Minn., 42 N. W. Rep. 
862. 

22. CORPORATIONS—Stockholders.— One who has been 
induced to subscribe for corporation stock by the as- 
surance of a stockholder that the corporation would 
not engage in a particular business does not thereby 
acquire a right to enjoin such stockholder from voting 
that the corporation engage in such business.— Converse 
v. Hood, Mass., 21 N. E. Rep. 878. 


23. CRIMINAL Law—Res Gestz.—A statement made by 





one fatally wounded, immediately after receiving his 
injuries, to a person whom he called to his assistance, 
to the effect that he was robbed and assaulted about 
half a minute previously by men whom he deseribed, is 
part of the res geste, and admissible against the alleged 
murderer.—State v. Murphy, R. I., 17 Atl. Rep. 998. 

24. CRIMINAL PRACTICE. — Where a defendant in a 
criminal case voluntarily gives a bail bond, and is re- 
leased from custody thereby, and makes no question 
as to the jurisdiction of the magistrate taking the bond, 
he cannot afterwards avoid liability on the bond be- 


cause the magistrate had no jurisdiction. — Jones v. 
Gordon, Ga., 9 S. E. Rep. 782. 
25. CRIMINAL PRACTICE. — In atrial under an indict- 


ment for murder the conviction of an accused for 
manslaughter operates an absolute acquittal of the 
charge of murder, and, if the conviction be set aside on 
his motion, he cannot be put upon his trial the second 
time for murder. but he may be tried for manslaughter 
on the same indictment. — State v. Dunn, La., 6 South. 
Rep. 176. 

26. DEED—Mortgage.— A deed, absolute in its terms, 
may be shown by parol to have been given for the pur- 
pose of securing the payment of money; in which case, 
as between the parties, such deed will be construed to 
be a mortgage only. — Tower v. Fetz, Neb., 42 N. W. Rep. 
885. 


27. DESCENT AND DISTRIBUTION. — Fruits hanging by 
the root on the separate estate of the husband at the 
dissolution of the marriage by his death fallin the 
community, are to be eqnally divided between his wife 
and his heing. Civil Code, art. 2407. — In re Jones, La., 6 
South. Rep. 180. 

28. DowER. — The allotment must be in property of 
which the husband “died possessed,” and the commis 
sioners have no authority to allot mesne profits or 
other proceeds acquired after the death of the husband, 
though the widow may be entitled to these, and may 
recover them in some other proper proceeding. It was 
error to confirm a report making allotmentin such 
after-acquired part of the estate.— Henderson v. Chaires, 
Fla., 6 South. Rep. 164. 

29. ESECTMENT—Improvements. — Occupying claim- 
ants of lund who have made lasting and valuable im- 
provements thereon, but have afterwards been evicted, 
are entitled to compensation for such improvements in 
all cases, where they, or the persons under whom they 
claim title, derived the same from lawful public au- 
thority.— Page v. Davis, Neb., 42 N. W. Rep. 875. 


30. EMINENT DOMAIN. — Under defendant’s charter 
authorizing it "to begin condemnation proceedings in 
vacation of the chancery court, by application to the 
clerk thereof, which proceedings may be consummated 
without judicial action, a strict compliance with the 
charter, must appear from the record.— Madden v. Louis- 
ville, etc. Ry. Co., Miss., 6 South. Rep. 182. 

31. Equity.— A bill assailing a mortgage executed by 
a corporation, onthe ground of bad faith on the part 
of the directors in selling the bonds secured thereby, 
may be amended after issue made by setting up the 
subsequently discovered fact that, under the charter, 
the directors of the company were not legally elected, 
and had no power to cause the mortgage to be exe- 
cuted.—Hardie v. Bulger, Miss., 6 South. Rep. 186. 


32. Equiry—Easements. — A.court of equity will not 
interfere to prevent the obstruction of a private right 
of way created by express grant, where it appears that 
the easement has been extinguished by an apparently 
valid tax-sale of the servient estate, and also that the 
owner of the dominant estate has other and equally 
convenient means of access to it, and therefore will not 
suffer any substantial damage by the alleged obstruc- 
tion.— Oswald v. Wolf, ll., 21 N. E. Rep. 839. 

33. Equiry—Laches.— Equity can restrain actions in 
ejectment on the ground thatthe plaintiff therein is 
estopped by laches from maintaining such actions, and 
a complaint which seeks to restrain such actions, and 
to quiet complainant’s title, is good against a demurre 
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to the whole bill.—Conklin v. Wehrman, (U.8. C. C.) Iowa, 
38 Fed. Rep. 874. 

34. ESTOPPEL. — Where monthly statements have 
been rendered the party, and he has made no objection, 
and has not asked for the correction of errors, he can- 
not afterwards object to stated accounts being offered 
in evidence which summarize the items previously fur- 
nished him in the monthly statements. — Irving v. Ed- 
rington, La., 6 South. Rep. 177. 

35. EXECUTION. — Where a judgment debtor has per- 
sonal property in the county amply sufficient to satisfy 
the judgment, which, including interests and costs, 
amounts to but $17.25, and, without any personal de 
mand upon or actual notice to him, execution is issued 
and levied upon a block of real estate worth $350,000, 
and the same is sold, unnecessarily, in solido, for merely 
the amount of the judgment, the gross inadequacy of 
price, together with the attending circumstances of 
fraud, will invalidate the sale. — Davis v. Chicago Dock 
Co., Ill., 21 N. E. Rep. 830. 

36. FRAUDULENT CONVEYANCE.—A transfer of property 
in fraud of the rights of creditors can only be set aside 
at the instance of a creditor to the extent of his claim. 
—Ford v. Rosenthal, Tex., 11 8. W. Rep. 904. 

37. FRAUDULENT CONVEYANCES.— A judgment for bona 
Jide debts confessed by an insolvent, with the intention 
of defrauding other creditors,the judgment creditor 
knowing nothing of the fraud, is valid, under the 
Missouri statutes, which allow preferences where the 
preferred creditors are not guilty of fraud, and the 
judgment and lien of an execution thereunder must 
stand as against subsequent attaching creditors, unless 
the judgment is defective, or is fraudulent, or the levy 
has become so by reason of the proceedings of the 
creditor thereunder. —Hard v. Foster, Mo., 118. W. Rep. 
760. 

38. FrRauDs—Statute of.—An agreement by a merchant 
to become responsible for all storage charges on cotton 
purchased by persons dealing with him, conditioned 
that the warehouseman waive his lien upon the goods 
to facilitate their shipment, is not “an agreement to 
answer for the debt, default or miscarriage of another,” 
andis not therefore, within the statute of frauds. — 
Prout v. Webb, Ala., 6 South. Rep. 190. 

39. GARNISHMENT. — An attaching creditor has no 
greater rights against the garnishee than were pos- 
sessed by the defendant in the action, therefore, where 
adebt has been asasignedin good faith fora valuable 
consideration before the notice to the garnishee, the 
assignor will be protected; and if after a garnishee has 
answered, and before judgment he is notified by the 
assignee of the assignment of the claim to him before 
the service of notice, the garnishee should at once 
bring the matter to the attention of the court by filing 
a supplemental answer.—Colmanv. Scott, Neb., 42 N. W. 
Rep. 896. 

40. HOMESTEADS.—Land owned by a wife, upon which 
are buildings built thereon by her husband and used as 
their dwelling house and appurtenances, is exempt 
from forced sale for her debts, whether the buildings 
belong to her or not, as the homestead is for the benefit 
of the family, and it is immaterial that the husband is 
the “occupant” or “householder,” within the meaning 
of How. St. Mich. §§ 7721, 7723, 7728, which provide for 
carrying out the constitutional provisiom mentioned.— 
Kruger v. La Blanc, Mich., 42 N. W. Rep. 863. 

41. HOMESTEAD. — Where land is occupied by a man 
and his step-children as tenants in common,to whom 
he stands in loco parentis, and he uses money earned in 
part by them to pay off incumbrances against the joint 
estate, it will be held that such payments were intended 


erty outside a “city, town, or village.”— Orr v. Doughty, 
Ark., 118. W. Rep. 875. 

43. HUSBAND AND WIFE. — H and wife owed a balance 
of the price of land to one M. H agreed to build a house 
for M in payment, and contracted with plaintiff to build 
it. When finished a balance was due plaintiff on the 
house, to secure which H and his wife gave a mortgage 
on the .and bought by them, and a note which was pay- 
able to M, and by her assigned to plaintiff: Held, that 
the mortgage was given for the joint debtofH and 
wife, and was valid. — Barger v. Hoover, Ind.,21 N. E. 
Rep. 888. 

44. INJUNCTION.—Plaintiff, on filing a bond, obtained 
an injunction against defendants from boxing trees for 
turpentine purposes, on land which he claimed to own. 
Defendants, also claiming to own the land, fiied a cross- 
petition to enjoin plaintiff from boxing the trees for 
the same purpose: Held, that on defendants giving 
bond, plaintiffs should be enjoined until the title to the 
land could be determined. — Johnson v. Hall, Ga.,98. E. 
Rep. 783. 

45. IN-URANCE.— Where a fire insurance policy cover- 
ing two buildings is a separte contract as to each build- 
ing, breaches of warranty by the insured as to one 
building constitute no defense to an action on the 
policy for aloss on the other. — Pickels v. Phoenix Ins. 
Co., Ind., 21 N. E. Rep. 898. 

46. INTOXICATING LIQUOR. — Whether the sale of 
“bitters,” consisting of a 20 per cent. alcohol, and the 
remaining 80 per cent. water, herbs, barks, roots, etc., is 
a violation of a prohibitory liquor law, depends upon 
the question whether in such article the distinctive 
character and effect of intoxicating liquor are present, 
so that it may be used as an intoxicating beverage, 
notwithstanding the other ingredients. — Carlv. State, 
Ala., 6 South. Rep. 118. 

47, INTOXICATING LIQUORS. — On indictment for ille- 
gally selling liquor after the State has proved one un- 
lawful sale, it is error to admit evidence of other sales, 
unless they all constitute one transaction, or the 
further evidence is necessary to identify the offender 
or to prove motive or scienter, or unless the whole 
series must be proved to make out the offense.—King v. 
State, Miss., 6 South. Rep. 188. 

48. INTOXICATING LIQUORS. — On the trial of one 
charged with aiding and abetting another in the unlaw 
ful sale of intoxicating liquor the burden ison the 
State to prove that the latter did not have a license to 
sell such liquor. — Berming v. State, Ark., 118. W. Rep. 
882. 
49. JUDGMENT—Divorce. — Where a husband and wife 
own certain land as tenants by the entirety, and the 
husband commences an action fora divorce against 
his wife, which action is afterwards dismissed, but 
while it is pending the court renders a judgment in 
favor of the wife and against the husband for $30 as 
alimony: Held, that such judgment is not an incum- 
brance upon the land. — Shinn v. Shinn, Kan., 21 Pac. 
Rep. 813. 

50. JUDGMENT.— A suit can be maintained against one 
“Ephraim” P on a judgment against him as “Edward” 
P where there was actual service of process against 
him under the latter name, by which he was called and 
known.—Field v. Plummer, Mich., 42 N. W. Rep. 849. 

51. JUDGMENT.— A warrant of attorney attached to a 
sealed note, payable to the payee or bearer, authorized 
“any attorney at law, at any time after the above sum 
becomes due, with or without process, to appear for 
us in any court of record in the State of Ohio, and con- 
fess judgment, etc.: Held, (a) Such warrant of attorney 
red no authority to confess judgment against the 





as a gift to the children. — Capek v. Kropik, Ull., 21 N. E. 
Rep. 836. 

42. HOMESTEAD.—Land in or adjacent to a small unin- 
corporated village, but not laid off into blocks, streets, 
etc., used for agricultural purposes, though joined on 
two sides by platted land used for residences, etc., is 


maker of the note in favor of the holderto whom the 
payee had transferred the note by delivery. (6) In an 
action on the note it was error to render judgment 
against the maker thereof in favor of such holder, by 
virtue of such warrant of attorney, without summons 
or other notice to the maker of the bringing of the 
tion.—Spence v. Emerine, Ohio, 21 N. E. Rep. 866. 





rural property, and may be claimed as a he t 
under Const. Ark. art. 9, § 4, exempting residence prop- 





52. JUDGMENT—Collateral Attack.—Where a judgment 
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has been rendered by a court of general jurisdiction 
against a person over whom it had acquired jurisdic- 
tion, it cannot be attacked, in a proceeding to enjoin 
its collection by a party to the judgment, on the ground 
that the special judge appointed by agreement was 
not regularly appointed and qualified, nor because, on 
change of venue, the transcript had not been retunred 
before judgment. — Littleton v. Smith, Ind., 21 N. E. Rep. 
886. 


53. JUDGMENTS.—Where a defendant dies after having 
appeared and pleaded, a judgment subsequently ren- 
dered against him is not void, but voidable only, and 
subject to be v ted on ti — Claflin v. Dunne, Ill., 
21 N. E. Rep. 834. : 

564. JUDGMENT — Lien. — Under Code Iowa, § 1359, de- 
claring that a judgment against a railway corporation 
for damages for personal injuries shall be a lien on the 
corporate property superior to the lien of mortgages, 
etc., the costs necessarily resulting from the action to 
procure the judgment and enforce the lien are entitled 
to like priority. — Central Trust Co. v. Central Iowa Ry. 
Co., (U. 8. C. C.) Iowa, 38 Fed. Rep. 889. 

55. JUSTICE OF THE PEACE.—A justice of the peace has 
no authority to charge a jury as to the law of the case 
tried before him. — Burke v. Magee, Neb., 42 N. W. Rep. 
890. 

56. LIBEL—Damages. — In a suit for libel in charging 
plaintiff with larceny, no exemplary damages can be 
assessed, as defendant, under the laws of Indiana, is 
subject to a criminal prosecution for such libel. — Wa- 
bash Print. ¢ Pub. Co. v. Crumrine, Ind., 21 N. E. Rep. 904. 

57. LIMITATIONS.— In an action by the indorsee of a 
note payable one day after date, an allegation “that, at 
the date of the execution of the note sued upon, and of 
the transfer of said note,” to plaintiff, he was a minor, 
must be regarded as alleging that the indorsement to 
plaintiff was made on the same day the note was exe- 
cuted, and hence that the statute of limitations had not 
begun to run against the payee at the date of the in- 
dorsement.— Grounds v. Sloan, Tex., 11 8. W. Rep. 898. 

58. MARRIED WOMEN— Estoppel. — A married woman 
who, at her husband’s request, executes and acknowl- 
edges a deed of conveyance of real property, knowing 
it to be such, and allows her husband to take it away 
for delivery to a purchaser, is estopped, as against an 
innocent purchaser, to assert that the deed was invalid 
because, when she executed it, no grantee was named 
in it,or because she did not know that the land de- 
scribed in the deed was her own. — Dobbin v. Cordiner, 
Minn., 42 N. W. Rep. 870. 

59. MASTER AND SERVANT. — In an action against a 
railway company by an employee for damages for 
personal injuries, it is errorto instruct as to defend- 
ant’s liability for the acts of incompetent employees, 
when there is no evidence that any of its employees 
connected with the accident were incompetent. — Gulf, 
etc. Ry. Co. v. Blohn, Tex., 118. W. Rep. 867. 

60. MASTER AND SERVANT — Negligence. — A railroad 
switchman, while running upon the track at station 
grounds, when he might, but with some inconvenience, 
have been outside the track, was overtaken and in- 
jured by a locomotive, which was moved without the 
customary signal: Held, to present a proper question 
for the jury whether he was chargeable with contribu- 
tory negligence. — Sobieski v. St. Paul, etc. R. Co., Minn., 
42 N. W. Rep. 863. 

61. MINES AND MINING.—An entry made on public min- 
eral land is, at most, but an entry under the license of 
the government, and a subsequent sale to another per- 
son bythe government, and the issue of a receiver’s 
receipt for the price thereof, so divests the government 
of title that the lieense is co instanti revoked, and the 
licensee cannot set up his previous possession as ad- 
verse. — Omaha ¢ Grant Smelting Co. v. Tabor, Colo., 21 
Pac. Rep. 925. 

62. MINES AND MINING. — In a suit against a railroad 
company for damages for taking a portion of a mining 
claim, and cutting timber thereon, where the complaint 








contained no averment of citizenship on the part of 
plaintiffs, but where there was no issue, objection, or 
specific assignment of error in that regard by defendant 
below, itwill not be considered on appeal. — Jackson 
v. Dines, Colo., 21 Pac. Rep. 918. 


63. MINES AND MINING. — Where, in a suit for the pos- 
session of a mining claim, the petition alleges that 
plaintiff is the owner, and in possession of the property, 
and claiming the right to the same, and defendants’ 
answer denies the same, any insufficiency of the allega- 
tions as to the possession is waived, though Code Colo. 
§ 269, provides that in such actions it shall be stated in 
the complaint that plaintiff is entitled to possession. — 
Bushnell v. Crook Mining Co., Colo., 21 Pac. Rep 931. 

64. MORTGAGES.—One who having a mere pre-existing 
debt, with no promise of security therefor, procures 
the execution of a trust deed by the debtor under 
promise of future advances to him, which he does not 
then intend to make, procures such deed fraudulently. 
— Watts v. Bonner, Miss., 6 South. Rep. 187. 

65. MUNICIPAL CORPORATIONS.— Defendant city, with- 
out authority, granted a license to a grocer, on pay- 
ment of a fee, permitting him to keep his delivery 
wagon standing in the street in front of his store night 
and day: Held, that the wagon constituted a public 
nuisance, and that, for damages resulting therefrom, 
the city was liable.— Cohen v. Mayor, N. Y., 21 N. E. Rep. 
700. 

66. MUNICIPAL CORPORATIONS.— A municipal corpora- 
tion, having through its proper boards and officers 
passed a resolution and ordinance to improve a street, 
in its assessment of the cost and the expense of the 
improvement upon the abutting property should be 
governed by the law in force at the time of the passage 
of its improvement ordinance, with respect to the 
manner of assessment and the rights and liabilities of 
the owners of abutting property. — City of Cincinnati v. 
Seasongood, Ohio, 21 N. E. Rep. 630. 

67. MUNICIPAL CORPORATIONS. — Under act No. 259, 
(Pub, Acts. Mich. 1881,) the facts that a committee to 
which the bond of an applicant for liquor license is re- 
ferred has reported favorably thereon, and that there- 
after the city attorney has instructed the council that 
itis their duty to approve the bond, do not preclude 
the council from making further investigations; and a 
member of the council who refuses to vote to approve 
the bond, or to use his influence for its approval, with- 
out assigning any reason for such refusal, is not liable 
to the applicant in damages therefor. — Amperse v. Win- 
slow, Mich., 42 N. W. Rep. 823. 

68. MUNICIPAL CORPORATIONS.— A municipal corpora- 
tion is not liablé in damages for the neglect and refusal 
of its common council to approve the bond of an appli- 
cant for a liquor license, though such bond is good in 
all respects. — Amperse v. City of Kalamazoo, Mich., 42 N. 
W. Rep. 821. 

69. MUNICIPAL CORPORATIONS — Negligence. — Where 
workmen employed by a city, while digging a sewer in 
one of the streets, uncover a water pipe running toa 
greenhouse, and negligently leave the pipe exposed, so 
that the water freezes and deprives the owner of the 
greenhouse of his supply, the city is liable to him 
therefor.—Stock v. City of Boston, Mass., 21 N. E. Rep. 870. 

70. MUNICIPAL CORPORATIONS.— Rev. St. Ill. ch. 24, art. 
9, § 20, which provides that the city council, as the basis 
for a special assessment, shall appoint three persons to 
estimate the proposed improvement, does not apply to 
proceedings by supplementary petition, under § 53, to 
raise money by special assessment to compensate the 
owners of property taken or damaged by the city in 
opening a street.— Goodwillie v. City of Lake View, lll., 21 
N. E. Rep. 817. 

71. NEGLIGENCE.— Const. Tex. art. 16, § 26, authorizing 
“the surviving husband, widow, heirs of his or her 
body,” to recover exemplary damages of a ‘‘person, 
corporation, or company that may commit a homicide, 
through willful act or omission, or gross negligence,” 
limits the right of recovery tothose persons expressly 
authorized, and an action for such damages cannot be 
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maintained by the parent of deceased. — Winnt v. Inter- 
national, etc. Ry. Co., Tex., 118. W. Rep. 907. 

72. NEGLIGENCE. — One who permits his cattle to 
wander unattended in the highway in the vicinity of a 
railroad crossing is guilty of contributory negligence, 
and cannot recover, if they are negligently killed by a 
passing train.— Hanna v. Terre Haute, etc. R. Co., Ind., 21 
N. E. Rep. 903, 

73. NEGOTIABLE INSTRUMENTS. — Defendants pur- 
chased a meat store, and gave their vendor their note 
in payment. One D claimed to be part owner, and sued 
the vendor for his share of the purchase price, and 
garnished defendants. Defendants, being sued on their 
note, pleaded want of consideration, the title not being 
in their vendor: Held, that D, having elected to sue the 
vendor and garnishee defendants, ratified the sale, and 
was estopped to set up ownership in the property, and 
the consideration for the note became good.— Button v, 
Trader, Mich., 42 N. W. Rep. 834. 

74. PARTNERSHIP.—The creditors of an insolvent firm, 
one of whose members is deceased, have a primary 
claim upon the partnership assets, their right being 
superior to that of an administrator of the deceased 
partner.— Banks v. Steele, Neb., 42 N. W. Rep. 883. 

75. PENSIONS. — Under Rev. 8t. U. 8. § 4707, providing 
that if a soldier has died entitled to a pension, and 
leaves neither widow nor minor children, his mother, 
father, or orphan brothers and sisters, if dependent on 
him at the time of his death, shall be entitled to the 
pension ; a mother is dependent upon her son when she 
requires for her support the use of a farm in which he 
has an interest as heir.— United States v. Purdy, (U. 8. D. 
C.) Ohio, 38 Fed. Rep. 902. 

76. PLEADING—Demurrer.— To obtain the review of a 
decision sustaining or overruling a demurrer, the party 
must suffer a judgmentin chief to be rendered on the 
demurrer. If he answers over and goes to trial upon 
the merits, he waives the demurrer, and cannot assign 
the judgment upon the demurrer as error. — Buck v. 
Reed, Neb., 42 N. W. Rep. 894. 

77. PRACTICE IN CIVIL CASES.—A civil case at law can 
not be transferred from the circuit court in which it is 
pending to another circuit court, because of the dis- 
qualification of the judge to try it, except on consent of 
allthe parties to the action. Section 19, art. 5, Const. 
1885.— State v. Walker, Fla., 6 South. Rep. 169. 

78. PRACTICE IN CIVIL CasEs. — Where the time inter- 
vening between the bringing of a writ of error to a 
judgment of the circuit court and the first term of the 
supreme court thereafter will not admit of service be- 
ing made of the scire facias ad audiendum errores at least 
25 days before the first day of such term, the writ 
should be made returnable to the first day of the term 
next succeeding such first term of the supreme court. 
—Sammis v. Wightman, Fla.,6 South. Rep. 173. : 

79. PRACTICE IN CIVIL CasEsS. — Under Rey. St. Tex. 
arts. 1241, 1242 and 1243, a non-resident defendant, served 
with notice outside of the State, who appears specially, 
and files a plea denying the court’s jurisdiction over 
him, thereby submits himself to its jurisdiction as fully 
us if duly served with process.— York v. State, Tex., 11 8. 
W. Rep. 869. 

80. PRACTICE — Special Finding. — A special finding 
must state facts and not merely evidence thereof. — 
Wilson v. Campbell, Ind., 21 N. E. Rep. 893. 

81. PROCESS.— An officer’s return of service imports 
ubsolute verity and is sufficient to authorize rendition 
of jadgment on Gefault of defendant. — Gatlin v. Dibrell, 
Tex., 118. W. Rep. 908. 

82. QUO WARRANTO—Municipal Corporations. — Filing 
an information in quo warranto against a municipal cor- 
poration by its corporate] name is an admission of its 
corporate existence, which the relator cannot after- 
wards controvert, notwithstanding the very object and 
purpose of the proceeding are to show that the alleged 
corporation never had any legal existence. — People v. 
City of Spring Valley, Ill., 21 N. E. Rep. 848. 

83. RAILROAD COMPANIES.— A mortgage on the rolling 





stock of a certain division of a railway contained a 
covenant to designate ina certain mode as belonging 
to that division such a proportion of the whole rolling 
stock owned by the mortgagor as that division bore to 
the entire railway: Held, that as against subsequent 
mortgagees of the entire system of railway, the first 
mortgage covered only such rolling stock as was there- 
after designated as belonging to the division named, 
though the amount covenanted for was not so desig- 
nated.— United States Trust Co, v. Wabash W. Ry. Co., (U. 
8. C. C.) Iowa, 38 Fed. Rep. 891. 

84. RAILROAD COMPANIES. — Under act Tenn. 1869-70, 
ch. 55, § 8, H county had power to subscribe to the stock 
ofthe railroad, and issue bonds in payment thereof, 
though the act did not, in terms, provide for a sub- 
scription to stock, and though it was part of an act 
providing for aid to different railroad companies by 
several counties,—all of which except H county were 
expressly empowered to subscribe to stock. —Nelson v. 
Haywood County, Tenn., 11 8. W. Rep. 885. 


85. RAILROAD COMPANIES—Taxation. — Where real es- 
tate is in fact used for road bed and right of way 
purposes at a railway station, and itis apparent that 
no more land has been taken than seems necessary for 
the present business and necessities of the corporation 
in the near future, such land, under the statute, is to be 
assessed by the State board, although all of such real 
estate may not be covered with railway tracks. — Red 
Willow County v. Chicago, etc. R. Co., Neb., 42 N. W. Rep. 
879. 

86. RAILROAD COMPANIES. — Under Const. Ill. art. 13, § 
5, providing that “all railroad companies shall permit 
connections to be made with their track, so that such 
consignee [of grain,] and any public warehouse, coal- 
bank, or coal-yard, may be reached by the cars on said 
railroad,” the duty of a railroad company to permit a 
switch and side track leading to a coal-mine, con- 
Structed in a proper manner by the owners of the mine, 
to remain connected with its main track,is absolute, 
and mandamus will lie to compel it to do s0.—Chicago, etc. 
R. Co. v. Suffern, Ill., 21 N. E. Rep. 824. 


87. REMOVAL OF CAUSES.—A petition for removal, filed 
by a railroad company, one of the defendants, aver- 
ring that petitioner was a corporation created under the 
laws of Wisconsin; that complainants were citizens of 
Massachusetts ; that the other defendants were citizens 
of States other than Massachusetts; that petitioner 
was the sole owner of a part of the land in dispute, and 
wasin sole possession thereof: and that none of the 
other defendants had or claimed any interest therein, 
shows a separable controversy between complainants 
and the petitioner, and entitles the latter to a removal. 
—Bacon v. Felt, (U. 8. C. C.) Iowa, 38 Fed. Rep. 870. 


88. REMOVAL OF CAUSES.— Under act Cong. March 3’ 
1887, § 3, where defendants, their plea in abatement 
having been quashed, are required to plead to the 
merits instanter, but omit to do s0,a petition for re- 
moval, filed nearly a month afterwards, is too late, and 
it is immaterial that plaintiffs did not take a default as 
they might have done.— Xaitel v. Wylie, (U. 8. C. C.) ILL, 
38 Fed. Rep. 865. 

89. REMOVAL OF CaUsES.—Under act March 3, 1887, the 
affidavit for removal must set forth facts and circum- 
stances to satisfy the court of the existence of the 
prejudice or local influence; and an affidavit stating 
merely affiant’s belief or opinion that the prejudice or 
local influence exists is not sufficient.— Amy v. Manning, 
(U. 8. C. C.) N. Y., 38 Fed. Rep. 868. 


90. REPLEVIN.—Intestate conveyed personal property 
in trust to one who obtained possession of it after in- 
testate’s death. A claimant of the property then re- 
covered judgment in replevin for the property and 
took out execution. Meanwhile intestate’s administra- 
tor got possession of the property to be administered 
in chancery, and filed a bill in equity to enjoin the exe- 
cution: Held, that the administrator had an adequate 
remedy atlaw, not by proceeding under Code Miss. § 
1774.—Andrews v. McLeod, Miss., 6 South. Rep. 181. 
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91. REPLEVIN—Affidavit. — The office of an affidavit in 
replevin is to confer jurisdiction, and it is not fatally 
defective because not signed by plaintiff. It is sufficient 
if it appears from the body of the affidavit, and from 
the jurat, that the affidavit was made by plaintiff. — 
Bloomingdale v. Chittenden, Mich , 42 N. W. Rep. 836. 

92. RES ADJUDICATA — Negotiable Instruments. — A 
judgment for defendant in an action ona note, on the 
ground thatit is barred by limitation,is no bartoa 
subsequent action by the same plaintiff against the 
same defendant for false representations, whereby 
plaintiff alleges that he was induced to purchase the 
note.— Black v. Miller, Mich., 42 N. W. Rep. 837. 

93. SALE—Warranty. — Where the buyer has an op- 
portunity to examine the goods, there is, in the absence 
of fraud, no implied warranty that they are fit for the 
purpose for which they are bought. The doctrine of 
caveat emptor applies. — Horner v. Parkhurst, Md., 17 Atl. 
Rep. 1027. 

94. SALES — Consideration. — Code Ga. §§ 1553a, 15530, 
provide for the inspection and branding of fertilizers; 
that the brand shall contain an analysis of the ingredi- 
ents; and that the manufacturer shall guaranty the 
same: Held, that in a suit for the price of fertilizer sold, 
the only plea of total or partial failure of consideration 
is that the fertilizer soid did not contain the guarantied 
ingredients, and it is not sufficient to allege and show 
that it was of no value to the crops.— Scott v. McDonald, 
Ga.,98. E. Rep. 770. 

9. SCHOOLS AND SCHOOL- DISTRICTS.—A school trustee 
may for good cause discontinue a school iu his town- 
ship, and where it appears that there are other schools 
being taught therein which the pupils can conveniently 
attend, and thatthe average daily attendance at the 
school in question, during the last term, was but four 
pupils, the number not being reduced by sickness or 
other providential cause no abuse of the trustee’s dis- 
cretion is shown.— Tufts v. State, Ind.,21N. E. Rep. 891. 

9. SURETY—Execution Sale.—A surety on a fi. fa., who 
has been discharged from liability by reason of the re- 
lease of his co-surety by plaintiff in the fi. fa., must take 
some legal steps to have the fi. fa., declared invalid in 
order to protect his land from a sale, under the execu- 
tion, to an innocent purchaser.— Gunn v. Slaughter, Ga., 
98. E. Rep. 772. 

97. TAXATION. — Where a county treasurer sells lands 
for taxes which were not liable to taxation, and upon 
which no taxes were due, the tax purchaser may re- 
cover from the county the amount paid by him with in- 
terest thereon.— Wilson v. Butler County, Neb., 42 N. W. 
Rep. 891. 

98. TAXATION — National Bank Shares. — Thereis no 
authority in the statutes of the State, nor of the United 
States, for listing and valuing the shares in a national 
bank in the aggregate, and placing such aggregate on 
the tax-list in the name ofthe bank. Such shares when 
listed and valued for taxation, are required to be placed 
on the proper tax-list in the names of the respective 
owners. — Miller v. First Nat. Bank, Ohio, 21 N. E. Rep. 
861. 

99. TENANTS IN COMMON. — Where co-tenants join in 
conveying land to a person under verbal agreement 
that he shall sell it and pay to each co-tenant his share 
of the proceeds, the trust may be proved, by parol evi- 
dence, in an action by one of the co-tenants against the 
grantee to recover his share of the proceeds as money 
had and received.—Collar v. Collar, Mich., 42 N. W. Rep. 
847. 

100. TENDER. — A sufficient tender of payment ofa 
debt, although made after maturity, the same being re- 
fused without good reason, discharges the lien of the 
creditor upon property held in pledge as security for 
the debt.— Norton v. Baxter, Minn., 42 N. W. Rep. 865. 

101. TRIAL—Misconduct of Jury.—Where the record on 
appeal shows by uncontradicted affidavits that the 
jury, during the time they were supposed to be deliber- 
ating, were seen on the streets, one of the jurors being 
intoxicated, and that the trial judge was intoxicated on 





the tria]l,and at the time of overruling a motion for 
new trisl, based on the jury’s misconduct, the judgment 
will be reversed. — Repath v. Walker, Colo., 21 Pac. Rep. 
916. 

102. TRUSTS — Deed. — A husband and wife, being in 
possession of a homestead which was heavily mort- 
gaged and the husband being sick and about to die, 
executed a quitclaim deed of said homestead to his 
brother for the purpose of enabling him to settle up the 
estate without expense. The wife at first refused to 
sign the deed, alleging that it would deprive her of her 
rights in the estate, but upon the assurance of persons 
employed by the grantee to procure the deed, in effect 
that she would lose none of her rights thereby, she was 
induced to sign and acknowledge the deed: Heid, that 
the grantee was bound by the representations of the 
persons obtaining the deed for him. — Barker v. Barker, 
Neb., 42 N. W. Rep. 889. 

103. Usury.—Where an agent, in addition to the high- 
est lawful rate of interest, retains from the money 
loaned a sum as his commission for effecting the loan, 
having previously agreed to place the principal’s 
money, and look to the borrowers for his commissions, 
the contract is usurious. — Thompson v. Ingram, Arxk., 11 
8. W. Rep. 881. 

104. VENDOR AND VENDEE.— Where land is purchasea 
for the purpose of expending large sums of money 
thereon in building, and the fact is understood by the 
parties to the contract when making it, time becomes 
of the essence of the contract.— Gilman v. Smith, Md., 17 
Atl. Rep. 1035. 

105. WATERS AND WATER-COURSES. — Laws Mich. 1889, 
No. 254, does not authorize the construction of a bridge 
across a navigable stream which would require the 
maintenance of a draw. — Township Board v. Board of 
Supervisors, Mich., 42 N. W. Rep. 881. 

106. WILLS—Legacies. — The general policy of the law 
and the rules of interpretation require that legacies in 
all cases, unless clearly inconsistent with the intention 
of the testator, should be held to be vested, rather than 
contingent.— Neilson v. Bishop, N. J., 17 Atl. Rep. 962. 

107. WATERS AND WATER-COURSES. — A mining com- 
pany will not be enjoined from washing its ores be- 
cause the operation poliutesa stream below, to the 
injury of another, where it appears thatthe injury is 
not a material one. — Clifton Iron Co. v. Dye, Ala.,6 
South. Rep. 192. 

108. WILLS.—Under terms ofthe will here construed 
the wife took the personalty with full power of dispo 
sition.—Schreimer v. Smith, (U. 8. C. C.) Ill, 88 Fed. Rep. 
897. so 

109. WILLS — Evidence. — On the contest of a will on 
the ground of undue influence and mental incapacity, 
evidence is admissible on behalf of contestants that 
testator always treated step-mother of his grandchil- 
dren who were disinherited ina friendly manner. — 
Staser v. Hogan, Ind., 21 N. E. Rep. 911. 

110. WILLS — Emblements. — Under a bequest to tes- 
tator’s wife of one-third ofall the grain raised during 
her life on certain land devised to others, to be de 
livered to her yearly as soon as it should be harvested 
according to good husbandry, the wife’s personal rep- 
resentative cannot recover emblements not in a con- 
dition to be harvested at the time of her death. — Miller 
v. Wohlford, Ind., 21 N. E. Rep. 894. 

111. WILLS.—A bequest to “the trustees of the Physio- 
Medical College of Cincinnati, Ohio,” will not, on proof 
that no corporation of that name exists, be decreed to 
belong to the “‘Physio-Medical Institute,” when it-ap- 
pears that the testator intended to give the bequest to 
an unincorporated medical school which he supposed 
to be incorporated, and which had ceased to exist. — 
Stratton v. Physio- Medical College, Mass., 21 N. E. Rep. 874. 

112. WiTNEss—Qualifications. — The fact that a party 
in a suit does not believe that God will punish perjury 
does not render such party incompetent as a witness, 
when offered in his own behalf. — State v. Powers, N. J., 
17 Atl. Rep. 970. 
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